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[1.] Where one assuming to act as tax collector was, on the information of the Solicitor 
General acting as the agent of the State, declared to be, by a court of competent 
jurisdiction, exercising the duties of the office without any warrant or authority, 

and the money in his*hands ordered to be paid into the hands of the clerk of the 

Superior Court—he/d, that the Comptroller General, as the agent of the State, 

could not legally issue execution against him and his securities as taz collector, for 

the money which he had wrongfully collected and ordered to pay out by the judg- 
ment of the Court. 














Illegality. Tried before Judge Froyp. In Crawford Superior 
Court. February Term, 1847. 










Frederick Hartley was exercising the office and duties of a col- 
lector of taxes in and for the county of Crawford, and in that . 
character had collected the sum of $344 51 from persons liable to 
pay taxes therein. 

Afterwards, at the August Term, 1844, of the Superior Court of 
said county, Augustus S. Wingfield, Esq., then Solicitor General 
of the Flint Circuit representing the State of Georgia, by informa- a 
tion quo warranto, gave the said Court to understand and be : 
informed, that the said Hartley had been, and was then, using and 
exercising the office of tax collector of the said county of Crawford, 
without any warrant or commission from the State, and which office 
the said Hartley had usurped, &c. Whereupon the said Hartley 
VOL. Il. 30 
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was required, in due form of law, to be and appear before the said 
Court upon a day in said term, and to show by what warrant he 
was exercising, using, and enjoying the office of tax collector 
aforesaid. 

Upon the hearing, the information quo warranto and the said 
Hartley’s answer thereto, being considered, and it appearing that 
said Hartley had been and was then using the office of tax collector 
as aforesaid without sufficient wafrant therefor, it was ordered and 
adjudged by the Court, that he should be and was thereby removed 
from said office; and that the papers and books appertaining to said 
office then in the hands of said Hartley, and all moneys by him 
received as tax collector as aforesaid after-the 18th day of June 
then last, should be by him paid to, deposited with, and turned 
over to the clerk of said Court, and by said clerk retained until they 
should be applied for by the then next regularly-elected tax col- 
lector of said county. 

Afterwards, on the 29th of March, 1845, the Comptroller Gen- 
eral of said State, whose duty it is to issue executions against 
defaulting tax collectors, issued an execution against said Hartley 
as tax collector of said county for the year 1844, and his securities, 
Jefferson Whittington, Joseph M. Whittington, Jesse B. Long, 
Jeremiah Walton, Robert A. Thorpe, John Hancock and Michael 
Hartley, for an alleged arrear of taxes of $344 51, with interest, 
&c. 

This f. fa. was levied, and the said Hartley filed an affidavit of 
illegality upon-the following grounds: 

1, Because, at the August Term of the Superior Court of the 
county aforesaid for the year 1844, the bond given by the said 
Hartley and the other defendants, was held to be given not in 
conformity to law, and void, and that the said Hartley had exercised 
the office of tax collector without lawful warrant or authority; and 
it was then and there ordered by the said Court, that the said Hart- 
ley should be removed from the exercise of the rights and duties 
of tax collector for said county. 

2. Because, the bond given by the defendants was held not to 
entitle the said Frederick Hartley to the benefits and profits ari- 
sing from the office of tax collector, and cannot, as deponent is 
advised and believes, make them liable in the same manner as if 
said bond had been held sufficient. 

3. Because said execution issued for a sum exceeding twenty 
dollars, and does not appear to be authorized by the verdict of any 
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jury, or the judgment of any court, or any matter existing or 
appearing of record in the State of Geor ia. 

4. Because said execution, being void against the alleged secu- 
rities, the same is illegal and void as to the deponent himself. 

5. Because said execution has been issued under a statute of this 

State, and which statute this deponent submits to the decision and 
jadgment of the Honourable the Superior Court of said county, is 
unconstitutional and void. And de}; onent insists, that upon most 
if not all the above grounds, said e ecution is illegal. And he 
prays that the same may be set aside and declared void. 
» At the February Term, 1847, of the Court below, Judge Floyd 
presiding, the said affidavit of illegality came on to be heard, when 
the removal of Hartley as aforesaid was show . by the production 
of the record thereof. ‘I’he taxes specified in the execution issued 
by the Comptroller General, were the same specified in the order 
of said Hartley’s removal, and which were directed by said order 
to be paid over to the clerk as aforesaid. 

The Court below after argument, overruled the affidavit of ille- 
gality and the several grounds embodied therein, and ordered the 
execution to proceed. 

To which decision the counsel for Hartley and his secutities 
excepted. 


Kine & Gorpon, and Hatt, for the plaintiffs in error. 
Sol. Gen. McCune, and Hammonp, for the State. 


Mr. Hall contended, that under the circumstances the Comptrol-: 
ler General had no legal authority to issue the execution. If 
Hartley had been a duly qualified tax collector, then under the law 
the payment to him by the’tax-payers was good, and execution 
might have been issued against him and his securities therefor. 
But it had been declared by a court of competent jurisdiction that 
he was not a duly qualified officer, and he had been by the order 
of that court removed from the franchises and rights of the office. 
By the act of 1804, Prince 844, it is declared that “if any person 
shall presume to exercise the office of tax collector without due 
qualification, he shail forfeit double the sum of each person’s tax 
he shall so receive, to be recovered by any person who shall inform 
and prosecute for the same, in any court having jurisdiction of the 
amount.” Why was this statute passed? Was it for the protec- 
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tion of the State, or the tax-payer? If the act was for the protection 
of the tax-payer, the remedy given him shows that the State does 
not regard the payment made as valid, and still holds him liable. 
If the payment is not such an one as the State will recognise, the 
State has no authority to pursue the collector upon his bond. Two 
persons ought not to have a claim upon him for the same debt or 
duty—he cannot owe it to both. The statute above quoted gives 
the right to the tax payer, and expressio unius est exclusio alterius. 

Least of all could the legislature have ever contemplated the 
exercise of such a power as this by the Comptroller General, upon 
testimony which, in an action upon the tax collector’s bond, would 
have been deemed illegal and inadmissible in any court in the 
State. Joseph J. Bradford, who gave the certificate upon which 
this.fi. fa. issued, was Hartley’s successor ‘iin office, and was liable 
for the whole amount of the taxes, prima facie. He was therefore 
interested to shiftas much of this burthen as possible from his own 
shoulders to Hartley’s, and was for that reason incompetent. Shi- 
ras vs. Morris, 8 Cowen R.60; Sage vs. Sherman, 25 Wend. 430; 
Marquand vs. Webb, 16 Johns. R.93; 13 Pick. R.128; Purviance 
vs. Dryden, 3 Sergt. § R. 402; McBrain vs. Fortune, 3 Camp. R. 
317; Ripley vs. Thompson, 12 Moore R. 55; Doeblu vs. Snavely, 5 
Watts R. 228; Hayes vs. Grier, 4 Binn. R. 83; Emerton vs. 
Andrews, 4 Mass. R. 654; 2 Smith's Leading Cases, (notes to Bent 
vs. Baker, ) 68 et.seq.; 1 Greegl. Ev. 463 et seg. ; Nisbet vs. Lawson, 
1 Kelly R. 275. 

The remedy which the Comptroller General has taken in this . 
case is strictly statutory, and in order to authorize it, the statute 
must have been pursued ; but it seems that Hartley was not acol- 
lector under the statute, therefore the bond could not have been 
taken in conformity with its provisions, and the remedy upon it, if 
any, must be at common law. The statutes under which this exe- 
cution issued, are in derogation of the common law, and must be 
strictly construed. Stell vs. Glass, 1 Kelly R. 475. 


Mr. Hammonp for the State, 
" Insisted that the act of 1804, read by Mr. Hall, did not apply. 
Hartley was not an usurper of the office, in the sense of that 
expression in the cases read. He collected the taxes by colour of 
right, while he was tax collector de-facto. He held himself out as 
Tax Collector de jure. After his removal, it does not lie in his 











DECATUR, AUGUST TERM, 1847. 237 
Hartley and others vs. The State. 














mouth to deny his assumed character, and shelter himself under 
the judgment of the Court removing him from office, &c. 










Mr. Kine for the plaintiffs in error, in conclusion— - 
Contended that Hartley’s default, if any, was as an usurper, and 
not as a lawfully appointed tax collector. So far as the law wat 
concerned, they might assume for the purposes of the argument, 
that Hartley had never been elected. The judgment of the Court 
was that he had no authority to collect the taxes. The record 
of the Court did not show that he had either been elected or 
commissioned. 
In McDonald vs. Bradshaw, 2 Kelly 248, this Court held that a 
person paying money to a sheriff after his right to receive it had . 
expired, took nothing by the payment. Isa person paying money 
to one who never had any authority, in a better situation ? 
















Note-—The references by counsel to authorities touching the 
constitutional questions raised, are omitted, the Supreme Court 
having expressed no opinion upon that point. 










By the Court.— W arner, J. delivering the opinion. 


From the record in this case it appears, that at the August Term, 
1844, of Crawford Superior Court, Augustus S. Wingfield, Esq. . 
then Solicitor General representing the state of Georgia, filed an 
information in said Court, that one Frederick Hartley was using 
and exercising the office of tax collector for said county of Craw- 
ford, without any warrant or commission from the said state of 
Georgia; and which office he had usurped, &c.; and prayed out a 
writ of quo warranto, which was duly served on Hartley. 
On hearing the information on the return of the quo warranto, 
and the answer of Hartley thereto, the Court gave the following 
judgment:—* The Court having heard the within quo warranto, 
and the said Frederick Hartley’s answer thereto, and it appearing 
that said Hartley has been, and is now, exercising the office of tax 
collector of said county of Crawford without sufficient warrant : 
therefore, ordered by the Court, that the said Frederick Hartley 
be, and he is hereby, removed from said office, and that the papers 
and books appertaining to said office now in the hands of said 
Hartley, and all moneys by him received as tax collector, as aforesaid, 
since the 18th June last, Le by him paid to or deposited with and turn- ’ 
VOL. Ill. 31 
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ed over to, the clerk of the Superior Court, and by him to be retained 
until they shall be applied for by the next regularly elected tax collector 
of said county.” This judgment of the Court was had at the Au- 
gust Term of the Court, 1844. On the 29th day of March, 1845, 
the Comptroller General of the State of Georgia issued an execu- 
stion against Hartley and his securities, for the sum of $344 51—the | 
amount of taxes alleged to have been received by him while exer- 
cising the duties of tax collector as aforesaid. To this execution 
Hartley filed his affidavit of illegality on several grounds, one of 
which was, that he had been removed from the exercise of the 
duties of the office by the judgment of the Court, declaring he had 
no sufficient warrant or authority therefor. Upon hearing the affi- 
davit of illegality, the Court below overruled the same, to which 
Hartley excepted, and now assigns the same for error in this Court. 
[1.] This execution issued against Hartley and his securities, as 
tax collector for the county of Crawford, for money which had been 
ordered by the judgment of a Court of competent jurisdiction, to 
be by him paid over to the clerk of the Superior Court of that 
county, on the ground that he was not tax collector, but had usurped 
the office, without any warrant or authority. The Solicitor Gen- 
eral, as the agent of the State, and acting for and in behalf of the 
State, procured the judgment of the Superior .Court declaring that 
Hartley was an wsurper, and had no authority to collect taxes in 
the county of Crawford, for the State of Georgia. The judgment 
of the Court on the quo warranto, settles the question that he was 
no tax collector, and ordered the money in his hands to be paid to 
the clerk of the Court, until the same should be applied for by the 
regularly elected #ax collector of the,county. The legal pre- 
sumption is, that Hartley complied with the judgment of the Court. 
The Comptroller General is only authorized to issue executions 
against ¢azx collectors, and their securities, when in default. The 
State, by its agent, procures the judgment of the Court, declaring 
that he is an usurper, and exercising the duties of the office with- 
out warrant or authority ; then, the Comptroller General, as its 
agent, issues the execution to collect from him for the State, as tax 
collector, the amount of money alleged to have been received by 
him as such usurper, and which he had already, at the instance of 
the Solicitor General acting as the agent of the State, been ordered 
to pay over to the clerk of the Superior Court of Crawford county. 
We are of the opinion that the State cannot repudiate him as 
tax collector at one time, and treat ‘him as an usurper, and hold 
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him responsible as such at another; that she is bound by the judg- 
ment of the Court, on the quo warranto, the information for which 
was filed by her agent; that judgment declares he was not author- 
ized to collect taxes, as taz collector, for the State. We are there- 
fore of the opinion, the Court below erred in its judgment in not 
sustaining the affidavit of illegality,on that ground. Before deliv- 
ering our judgment upon the constitutional questions made in the 
cause, we prefer to have them more elaborately argued, and a 
more extensive research into the authorities, thau we are enabled 
to make at this time ; as well on account of their importance, 
involving as they do the power of one of the co-ordinate branches 
of the government, as their practical effect in the collection of the 
State revenues; and having no difficulty in disposing of the case 
on the other ground, we express no opinion as to the constitutional 
questions raised on the argument and presented by the record. 
Let the judgment of the Court below be reversed, on the ground 
stated. 





No. 39.—Lewis Curan plaintiff in-erfor, vs. ANpREw J. CoLsert, 
defendant in error. 


[1.] A bill filed for injunction and discovery, and setting forth facts which entitle the 
complainant to relief in equity, and praying for specific relief, is an origina) bill ; 
and is not dismissed by an order taken upon the coming in of the answer, that 
the injunction be dissolved, and the answer be read upon the trial of the action at 
law. 

{2.] The dismission of a levy, and the release of the property of the principel levied 
on, by a creditor having a judgment against principal and surety, without the 
privity of the surety, discharges him. 

[3.] The relation of principal and surety, continues after judgment in favour of the 
creditor, against both principal and surety. 


In Equity—Motion to rescind order dissolving injunction, and 
to permit complainant to proceed to trial on the bill and answer, 
and the evidence taken in the cause. Tried before Judge Fioyp. 
In Crawford Superior Court. February Term, 1847. 


The facts of the case, and errors assigned, being fully stated in 
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the opinion delivered by the Supreme Court, to which the reader 
is referred, are omitted here. 


G. R. Honter, for the plaintiff in error. 


The first prominent ground of error in this case involves simply 
a question of chancery practice—what is the effect of an order dis- 
solving the injunction and directing the answer of the defendant to 
be read on the trial at law? The judge in the Court below held, 
that it would work a dismissal of the bill, and upon this ground 
refused to permit complainant’s solicitor to proceed to trial in this 
cause; as there appeared an order on the minutes purporting to 
have been taken by solicitors for defendant, directing the dissolu- 
tion of said injunction and the reading of defendant’s answer on 
the trial at law. In this case the common law action was not 
enjoined. The prayer for injunction does not touch it, but seeks 
a decree that defendant may be enjoined from using his bill of sale 
on the trial of said common law action; and until a decree can be 
had, that the defendant be restrained from the use of said title. 
Neither does the bill pray a discovery from defendant, or that his 
answer may be read on the trial of the action at law, and that, unfil 
said answer comes in, that the common law action be enjoined. It 
possesses none of the features of a discovery bill merely, but is an 
original bill praying relief,~and upon which the cause might have 
been carried toahearing. Mitf. Ch. Pl. 65; 1 Mad. Ch. Pr.194; 
Dan. Ch. Pr. vol. 1, pp. 238, 239. 

A complainant in equity may be entitled to relief without being 
entitled to it through the discovery, and may then obtain a decree 
though he has not established his right by defendant’s answer. 1 
Swan. R. 293. . 

But if this were a discovery bill merely, the Court having acquired 
jurisdiction for the purposes of discovery, will entertain the bill for 
the purpose of relief. 1 Story Eq.81; 1 Kelly R. 377, 378, 

The chancellor who passed the order alluded to, doubtless acted 
under the impression that this bill was a discovery bill, and that 
the answer of the defendant being the only relief sought, the bill 
had performed its office. But did this order, passed under an evi- 
_ dent misapprehension of the facts of the case, arrest the progress 
of the cause? It does not order a dismissal of the bill, but simply 
directs the injunction which had issued to restrain defendant from 
using his bill of sale on the. trial of the common law action of tro- 
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ver, to be dissolved ; and further, that the answer of defendant be 
read on the trial at law. This order, thus mistakenly granted at the 
instance of defendant’s solicitors, and without notice being given to 
the solicitor who prepared the bill, might have been executed with- 
out affecting in the slightest degree the right of complainant to a 
trial in equity upon said bill. The cause may be heard after a 
dissolution of the injunction ; and no motion is necessary to retain 
a bill after an injunction is dissolved. 3 Bar. § Har. Eq. Dig. 460, 
461. 

Both parties treated the cause as still pending; both proceeded 
to take, and did take testimony ; the pleadings were ,all made up 
regularly, the answer and replication filed, when we were met by this 
ex parte order, which the Court held had deprived chancery of its 
jurisdiction! The Court below undoubtedly mistook the legal 
effect of this order on the rights of complainant; nor do the entries 
upon the Equity docket of the Court below, sustain in the slightest 
degree the decision of the Court. This Court will look only to 
the record of the Court below, to see what has been done in this 
case, and not to the docket. 1 Kelly R. 355. 

But if said order had had the effect contended for, it was irregu- 
larly obtained, and should have been vacated. The rules of 
chancery practice require, that notice of every application to the 
court must be given to the opposite party, or his solicitor in case 
he has appeared, where the motion relates to any matter pending 
in court, or where a final order is sought. 3 Bar. §& Har. Eq. 
Dig. 513,514; 3 Dan. Ch. Pr. 150,151; Rules of Superior Court, 
21. ; 

Every order made in the progress of a cause may be rescinded 
or modified upon a proper case being made out. 3 Dan. Ch. Pr. 
162; 3 Eq. Dig. 521, 522. 

Orders made upon motion, are not proper subjects for a re-hear 
ing, but may be varied or discharged, upon application by motion, 
either to the judge who made the order, or to the Lord Chancellor. 
3 Dan. Ch. Pr. 66. 

It thus appears from the authorities which discuss this point of 
chancery practice, that it was competent for the chancellor to have 
rescinded the order passed by his predecessor, even if it (the order) 
had operated to dismiss said bill, which however we.do not admit. 
In overruling the application to rescind said order, and to permit 
said cause to proceed, the Court below we think committed error. 

But the Court below did entertain jurisdiction of said cause 
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so far as to examine and hear argument upon it, and then to deter- 
mine that there was no equity in said bill to support the jurisdic- 
tion of the Court; and this constitutes the next ground of error of 
which we complain in the decision of the Court below. Itis a 
rule in equity, that where the powers of a court of law are not suffi- 
cient to afford a complete remedy, or their modes of proceeding 
are inadequate to the purpose, equity will assume jurisdiction. 
Mitf. Ch. Pl. 160, 161, 166, 167. 

Chancery will hear the same subject of controversy upon grounds 
not litigated in the court of law, either for want of legal testimony, 
or because it was a subject of equity jurisdiction and not admissi- 
ble at law, or perhaps for other causes; and this although the 
grounds at the time of an injunction may be considered cognizable 
at law, if they were not so considered at the time when the judg- 
ment was rendered and the bill brought. 1d. 175, note. 

In this case the plaintiff in error, finding that his common law 
action of trover could not be sustained, and that the powers of a 
court of law were inadequate to afford him relief, submitted to a 
judgment against him at law, and invoked the aid of a court of 
equity. A recovery had already been had by the defendant, and 
the obstacles at law interposed and threatened were insurmounta- 
ble ; and upon the trial at law it became evident that plaintiff ’s 
remedy was alone in equity. Besides, upon the filing of the bill, 
the common law action was enjoined, and the injunction was not 
taken off at the instance of plaintiff in error, but upon the motion 
of the counsel fur defendant in error; and when taken off, the 
common law action was dismissed. Plaintiff in error had the right 
to elect whether he would proceed at law, or in his suit in chan- 
cery. Eg. Dig. 363, 364. We say, however, we were not pro- 
ceeding at law, the injunction not having been dissolved at our 
instance, and we are not responsible for the consequences of its 
dissolution, or the pendency of the common law action. This wags 
their own act, and they cannot take advantage of it. A party may 
after he commences a suit at law, file his bill in equity, but he must 
elect which of these two remedies he will resort to. This case 
does not fall within the principles of the case of McGough & Crews vs. 
The Insurance Bank of Columbus, decided by this Court. There the 
plaintiffs in error had an adequate remedy at law, and had 
neglected to prosecu‘e their remedy to any available extent. Here 
the rights of the plaintiff in error are exclusively equitable, and 
the powers of a court of law have been found upon trial inade- 
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quate to afford him relief ; and the action at law was abandoned on 
this ground. The two cases are altogether dissimilar in their fea- 
tures, and the decision of thé Court below cannot be sustained on 
the ground that the plaintiff in error is pursuing two remedies to 
establish the same right. 

But we say, that the decision of the Court below that there was 
no equity in the bill to support the jurisdiction of the court, is 
manifestly wrong. 

1. Because the dismissal of the levy on the property of the 
principal debtor, which the security had caused to be made, and 
the stay of execution, was an act prejudicial to the rights of the 
security, or might become so, and operate asa fraud upon the 
security, and consequently release him from all liability on the 
executions; and being released, his property could not be seized 
and sold under them to a purchaser with notice, without the pur- 
chaser being a trustee for plaintiff in error. 1 Story Eq. 320,321; 
7 Price, 23; 2 Johns. Ch. R. 563; Hovenden on Frauds, \174; 2 
Eq. Dig. 403, and cases vited, 

2, Because the executions levied, were an additional substantive 
security to the extent of the property seized, and that the discharge 
of it for favour to the principal, exonerated the security pro tanto, 
Theo. Pr. & Sec. 84, 85, 87; 1 Story Eq. 322; 2 Eg. Dig. 404; 
Nelson vs. Williams, Sup. Ct. N. Car. Dec’r. Term, 1838, p. 118; 
4 Johns. Ch. R. 129. 

We insist further, that the security, having been thus discharged 
from liability on the executions by the act of defendant in error, 
and with his knowledge, he purchased said property at the sale 
with notice, and should be decreed to hold as trustee for plaintiff 
in error, or account for its value. 1 Story Eq. 383. If these 
principles and authorities are worth any thing, the decision of the 
Court below that there is no equity in said bill to support the juris- 
diction of the Court, is clearly wrong, and ought to be reversed. 


Green & Cawsey for the defendant in error. 


This writ of error is predicated upon a petition, in effect, for a 
rehearing in the Court below. 

1, A motion or petition for rehearing, should be made at the 
same term as the order ordecree. 3 Eq. Dig. 430; 1 Yerger, 41. 
A rehearing is discretionary with the chancellor. Travis vs. Wa- 


ters, 1 Johns. Ch. R. 48; Field vs. Schieffelin, 7 Id. 256. The 
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motion to reinstate or rehear an order or decree, must be made at 
the same term the order is passed. 2 Madd. Ch. Pr. 482. 

2. The order on the minutes dissolves the injunction, with leave 
to read the answer on the trial at law. The bill and common law 
case, both seek to obtain the same right; in such case the plaintiff 
must elect at once, or his bill will be dismissed. Livingston vs. 
Kane, 3 Johns. Ch. R. 224; Sanger vs. Wood, 3 Johns. Ch. R. 415; 
3 Eq. Dig. 364; Rogers vs. Vosburg, 4 Johns. Ch. R. 84; 3 Eq. 
Dig. 363; 10 Price, 129. The orden dissolving the injunction, 
proves that the common law action was proceeding at the time 
the bill was dismissed. 2 Madd. Ch. Pr. 548; 3 id. 20. This 
Court will hold, under the authorities, that plaintiff made his elec- 
tion at that time, and the bill was dismissed accordingly. No 
order on the minutes necessary, under our practice, to dismiss a 
bill; the entry on the docket is sufficient. - 

3. The bill prays that the common law action may be continued 
until the coming in of the answer. Query: can the same answer 
be evidence for the plaintiff, both at law and in equity? The bill 
is a mere discovery bill, and could not, under the circumstances, 
be treated otherwise. Discovery bills are dissolved of course, 
upon the coming in of the answer. King vs. Clark, 3 Paige Ch. 
R.76; 3 Eq. Dig. 458. 

4, The Court below looked into the bill and answer to ascertain 
upon what ground the former chancellor dissolved the injunction and 
dismissed the bill, and found the bill fully answered and its objects 
fully attained, as far as they could be consistent with the rules of 
practice ; and therefore held that the former chancellor dismissed 
the bill, 1st, because the plaintiff was proceeding at law for the 
same right, and had prayed a discovery to aid that action, which 
he had obtained; 2nd, because if the bill had been retained, plaintiff 
would have been harassing defendant both at law and in equity 
at the same time, for precisely the same right. 

5. There is no equity in the bill. The plaintiff in error could, 
under our statute, have paid off the judgments and controlled them 
against the principal defendant. Prince, 461, (sec 175.) The secu- 
rity becomes a principal when the judgment is entered. Lenox 
vs. Prout, 4 Cond. Supreme Court U. S, R.311; (3 Peters, 520 3) 
this is a case in point. All the fraud charged in the bill may as 
well be charged against plaintiff himself, as defendant; the fraud 
charged amounts to delay only, which will not discharge im any 
case. In Frye vs. Barker, 4 Pick. 385, it is held that security may 
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pay the debt, and bring suit against his principal. The rule is, 
if the creditor contracts with the principal debtor before suit, for 
a valuable and binding consideration to extend the time, without 
the knowledge and consent of the security, he will be discharged; 
but when the debt is in judgment against both parties, the contract 
must be such as to deprive the security of the control of the fi. fa. 
Lenox vs. Prout, abovecited. All the cases in the books, where the 
security has been discharged, are predicated on facts amounting 
to a discharge, before judgment against the security. 

6. The petition for a rehearing admits that the bill was dis- 
missed—the granting or not granting of the petition was discre- 
tionary with the chancellor, and is in all such cases, and when 
refused, will not be reversed for error. 


._ By the Court—Nisset, J., delivering the opinion. 


The following are the facts appearing on this record. Curan, 
the complainant in the bill, became surety on a note for some $250, 
to Colbert, the defendant in the bill, for Tharp. Curan notified 
Colbert to-sue, informing him at the same time that his principal, 
Tharp, had property sufficient to pay the debt, and that he would 
point it out so soon as the judgment was had. Colbert reduced 
the debt to judgment, both against the principal Tharp, and Curan 
the surety. Curan pointed out property of his principal sufficient 
to pay the debt, and at that time, he was solvent. The levy was 
made and released, (Colbert taking the principal’s word that he 
would pay at Christmas following,) without the consent of Curan, 
and without consultation with him.. At or before the expiration 
of the time given to the principal, he bad removed all his property 
out of the state, and was insolvent. The surety, Curan, had in 
the mean time removed to Alabama, and the plaintiff in the exe- 
cution fraudulently procuring a valuable wagon and team to be 
brought into the state of Georgia, which belonged to the surety, 
caused it to be levied on and sold, and he became the purchaser 
at less than half its value. Curan did not know of the levy until a 
few days before the sale, and in consequence of his distance from 
the place of sale, and of sickness, could not attend, and was thereby 
prevented from putting in a claim or otherwise arresting the sale, 
but had notice given at the sale, that it was illegal. Afterwards, 
Curan brought trover for the wagon and team, and at the first 
trial term, in consequence of inability to make the necessary proof, 
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a judgment was confessed for the defendant, and an appeal entered. 
Pending the appeal, Curan filed his bill, setting forth these facts, 
and his inability to proceed at law, and asking discovery; also 
praying that the common law action might be continued from term 
* to term ; and until the further order of the Court that the creditor 

might be enjoined from using his title thus acquired to the wagon 
and team, in defence of that action; and that the creditor, Colbert, 
be decreed to keep the wagon and team, and pay to the com- 
plainant their value, with hire for the use. The bill of exceptions 
states that the action of trover was afterwards dismissed. At the 
‘appearance term of the bill, the defendant answered, and moved 
to dissolve the injunction; whereupon the Court passed an order 
dissolving the injunction, and directing the defendant’s answer to 
be read on the trial of the common law action. At the term fol- 
lowing the cause was not called, and at the next term complain- 
ant’s solicitor moved a rule calling upon the defendant to show 
cause why the bill should not proceed to a hearing ; to which it 
was replied, that the bill was for discovery only, and that the order 
dissolving the injunetion, and directing the answer to be read, 
dismissed it, and that there was no equity in the bill, and therefore 
it ought not to be heard, but if still in court, to be dismissed. 
The Court considering the rule nisi, and the answer thereto, 
dismissed the rule. It is now complained before this Court, that 
the presiding Judge erred, 

1. In ruling that this was a bill for discovery alone. 

2. In ruling that the order taken at the first term, dismissed the 
bill. 

3. In deciding that there was no equity in the bill, and therefore 
the Court could not entertain jurisdiction. 
[1.] The first and second grounds of error, resolve themselves 
into one. If this was a bill for injunction and discovery alone, 
then we hold with the Court, that the answer having come in, it 
had performed its functions, and that the order dismissed it; so that 
the questions for our consideration are, 

1. Is this a bill for discovery and injunction alone, or is it also a 
bill for injunction, discovery and relief ? 

2. Is there such equity in it, as, according to the facts charged, 
entitles the complainant to relief in a court of equity ? 

I shall proceed briefly to give the views of this Court upon these 
questions, the second of which involves, as will appear, other very 
serious points of discussion. Whilst the bill asks discovery, it 
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certainly does not stop at that—it also asks relief—relief upon a 
statement of facts which justifies the prayer for relief. That prayer 
is specific, to wit, that the defendant be decreed to pay the com- 
plainant the value of the wagon and team bought by him, (the 
defendant) at the sale. It does not follow that because a bill asks 
discovery and prays injunction, it is not therefore a bill also for 
relief. We do not question the correctness of the order to dissolve 
the injunction, and direct the answer to be read at law; but 
although it was competent to do that, it was also competent to hold 
up the bill for a hearing upon the merits. The order did not dis- 
miss the bill—it did only what it purports to do, dissolve the 
injunction and order the answers to be read, leaving the question 
for relief to be heard. If therg were no allegations in it authorizing 
the exercise of chancery jurisdiction, there would be of course noth- 
ing upon which to predicate any furthef action, and the bill would 
fall; but if there were, then it survives to the hearing. Whether 

"the allegations are sufficient to give jurisdiction to chancery, is the 
question to be discussed under the second ground of error. The 
order does not settle that question; that came before the Court 
upon the hearing of the response to the complainant’s rule to pro- 
ceed to ahearing. In connexion with this first ground of error, it 
was claimed by the counsel for the defendants in error, that where 
a party has two remedies for the same right, the one at law and 
the other in equity, he may be put upon his election as to which 
he will resort ; that he cannot have two recoveries, &c. This posi- 
tion we admit, but we do not think it applies here. Upon the face 
of the bill it is not apparent that the complainant has two remedies; 
on the contrary, the complainant expressly charges that his rem- 
edy at law is inadequate. It is also said,that the order referred to, 
had the effect of an election to proceed at law. Not so—it was 
moved by the respondent, and granted at his instance; the com- 
plainant chose nothing. If this was a case in which the doctrine of 
election applied, then we hold, that under our practice the: com- 
plainant was not held to elect at the first term. He was entitled 
to elect as he did elect, afterwards to proceed in equity by dis- 
missing his common law action, filing a replication to the answer, 
and asking for a hearing. Our practice, indeed, has been, where 
a bill is filed ancillary to a suit at law, and at the same time praying 
for relief as an original bill, to permit the sujt at law and the bill 
to be heard together, and to allow a decree to determine both ; so 
we think there is error in the record, on the first. ground. 
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Whether the Court had jurisdiction, or whether there was equity 
enough in the bill to retain it and order a hearing, came properly 
up, as I have stated, on the hearing of the complainant’s rule; and 
to that question I now address myself. 
|2.] The allegations in the bill are, that_the principal debtor 
being solvent, property enough of his to pay the debt was levied on 
and seized by the officer; and that the creditor giving time to him, 
without the privity or consent of the surety, ordered the levy to be 
dismissed, and the property to be released ; afterwards, the prin- 
cipal having become insolvent, the property of the surety is seized 
and sold. Now, was not the surety, in this case, discharged by 
the act of the creditor? and if so, was not that sale illegal and 
void? We think, clearly, he was discharged, and the sale was 
illegal and void. The doctrine as to what will or will not discharge a 
surety, is distinctly settled in the books. Mere indulgence, unless 
given upon a-new and distinct consideration, or unless given 
under such a binding obligation as precludes the creditor from 
pursuing his remedies on the debt, will not discharge the surety. 
Mere forbearance to sue or to call upon the principal for the money, 
will not discharge the surety; for such forbearance may be benefi- 
cial to both parties. Ifthe delay be the result of fraud, the surety 
will be exonerated. 3 Cail R.69; 1 Gallison R.33; 2 Johns. Ch. 
R. 559; 6 Binn. R. 295; 7 Johns. R. 338; 13 td.174; 15 id. 433; 
17 id. 384; 10 East. R.36; 6 Vesey R.734; 1 Bos. & Pul. R. 419. 

But if the creditor, by agreement with the principal, without 
the concurrence of the surety, varies the terms of the contract, as, 
by enlarging the time, or does any act by which the surety is injured, 
and his risk increased, he is discharged. Kirby R. 397; 1 Caines 
Cas.1; 10 Johns. R. 180; 10 id. 587; 3 Binn R. 523; 6 id. 295; 
2 Johns. Ch. R. 559; 2 Desauss. Ch. R. 250; 3 id. 604. This rule 
is founded upon the rights which the surety has in the contract ; he 
is bound according to its terms and not otherwise. His contract 
is to pay if his principal does not ; but it is not to pay if the cred- 
itor shall make new arrangements with the principal, amounting to 
a new contract, or in variation of the old contract. In equity and 
at law, if the creditor does any act which is prejudicial to the 
surety, or which increases his risk, he forfeits the right of holding 
the surety to the obligations of a guarantor of the debt. It is 
greatly prejudicial to the surety for the creditor to put it out of 
his power to sue or pursue the principal. He has a right to go 
into equity to compel him to put the debt in suit, which he cannot 
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do if he has prolonged the time of payment by a new contract, or 
has bound himself not to sue. It is the clearest and most manifest 
equity, that the creditor shall not carry on any transaction with the 
principal, without the privity of him who must necessarily be con- 
cerned in every transaction with the principal. “You cannot 
keep him bound and transact his affairs (for they are as much his 
as your own,) without consulting him.” Lord Chancellor, in Rees 
vs. Berrington, 2 Vesey R. 543. These doctrines and reasonings 
apply more particularly to the relations subsisting between the 
creditor and the surety, before judgment; the rule is more stringent 
against the creditor in cases where he has converted his claim upon 
the principal into a lien, as in this case. Here the creditor has a 
perfect lien in his judgment ; by our statute it binds from its date. 
It may be taken asa well established rule, that where a lien is 
fixed, any act of the creditor which discharges that lien, without 
the privity of the surety, discharges him. 2 Dev. § Bat. Eq. R. 
118; 2¢d.90; 7 J. J. Marsh. 582; 8 Sergt. §& Rawle 452; 6 Gill 
§ Johns. R.157; 3 Wend. 24; 1 Munf. R. 269; 2 Vesey R. 540, 
note. 

In the case before us, not only is the lien fixed by judgment, but 
a levy was made, and the means of satisfaction in the hands of the 
creditor. He dismissed the levy and discharged the means which 
he held for the payment of the debt; not only so, but gave time 
to the principal, before the expiration of which the principal 
became insolvent. Who shall say that these acts are not to the 
injury of the surety ? . By retaining the levy, the debt would have 
been paid by the principal; by releasing it, it falls upon the surety. 
That is the injury done—the measure of it is the whole amount of 
the debt—no greater could have been brought upon him. Who 
shall say that he is not discharged? A plainer case was never 
brought before a chancellor. 

Dismissing a levy is an extinguishment of the lien, so far as 
other and junior liens are concerned; it is a fraud upon younger 
judgment creditors. 5 Hill N. Y. R. 377; 2 id. 364; 11 Johns. R. 
110; 17 id. 274; 4 Wend. 332; 5 Conn. R. 392. A levy is a sat- 
isfaction of the execution, so far as to throw upon the plaintiff the 
burden of proving, either that it was insufficient, or thatthe pro- 
ceeds were applied to the satisfaction of some prior lien, or that 
it was otherwise rendered unproductive, without his fault. Davis 
vs. Barkley, 1 Bailey S. C. R. 140, 142. 

If these propositions be true as between liens, their application 
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is easy to the case of a creditor holding a judgment, levied upon 
the property of the principal and his surety—in short, to the case 
before us. If this dismissal of a levy is the extinguishment of a 
lien, if a levy is a satisfaction, then, surely, in this case, where 
there was a lien, levy and dismissal, the surety is damnified and 
discharged. Inthe case of Bullit’s ex. vs. Winstons, 1 Munf. R. 269, 
the Court of Appeals of Virginia, declared the surety, Winston, 
discharged, on the ground that the creditor, who held a judgment 
against the principal, had, by letter addressed to the sheriff, coun- 
termanded an execution which was proceeding against the prin- 
cipal, without the privity of the surety, who was a co-defendant. 
In Cooper § Arrington vs. Wilcox, 2 Dev. & Bat. Eq. R. 91, when 
indulgence was granted to the principal, after judgment against 
him and the surety, the Supreme Court of North Carolina held 
the surety discharged, Judge Gaston (magnus vir et veneralile 
nomen) saying, “If the creditor does any act for the ease of the 
principal, without the privity of the surety, by which the surety is 
injured, or exposed to injury, that act may be laid hold of for the 
surety’s relief.” In the case of the Commonwealth vs. Miller, 8 
Serg. § Rawle R. 452, the Supreme Court of Pennsylyania held, 
that there is no clearer rule in equity, than that, when the creditor 
has the means of satisfaction in his own hands, and chooses not to 
retain it, the surety is discharged. These cases from Virginia, 
North Carolina and Pennsylvania, are all leading cases, and were 
cases where there were judgments against principal and security. 
[3.] They recognise fully,that the relation of principal and surety, 
with all the rights of the surety, continues after the judgment. In 
the Pennsylvania case, the court say, “the doctrine that the rela- 
tion of principal and surety ceases after judgment, las no founda- 
tion either in law or reason.” It is true that the evidence of the 
original debt is extinguished by the judgment; that is, merged in 
the higher evidence of indebtment—the judgment. But the 
contract continues; and so do the rights of the surety under it, 
continue. I agree in the opinion of the Supreme Court of Penn- 
sylvania, that the contrary doctrine has no foundation in law or 
reason. In addition, our statute authorizes the surety to make 
special defence, and to have the judgment entered against him as 
surety, and upon paying off a judgment against his principal, to 
enforce it against him for indemnity; thus recognising the relation 
of principal and surety, after judgment against both. Prince, 
461, 436, 509. 
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It is objected, however, that by our statutes just referred to, the 
surety is protected, in this, that he may at any time step forward 
and pay off the judgment, and at once indemnify himself, and 
therefore, he ought not to be discharged. This right—that is, the 
right of being subrdgated to the position of the creditor upon 
paying the debt, existed by the general law, before our statutes. 
They only afford him cumulative remedies, It has never been 
held in equity or at law, that the surety must pay the debt before he 
can avail himself of the acts of the creditor in discharge; if that 
were the law, I do not see how, in any case, any act of the creditor 
would discharge the surety. He would in every instance be 
turned over to his right to pay, and be subrogated; it would be in 
all cases a sufficient response to his demand for relief that he 
might have paid the debt. This doctrine would repeal all the 
law, and turn into contempt all the learning, now so much abound- 
ing in the books, relative to the rights and obligations of principal 
and surety. The surety has a right to insist upon the terms and 
conditions of his contract; by that he is liable to the creditor; but 
not liable, if by his act, without his privity, injury, or loss, or 
liability to loss, or increased risk accrues to the surety. He may 
pay up the debt, and be subrogated to the rights of the creditor 
against his principal; but he is not bound to do this. Pain vs. 
Packard, 13 Johns. R. 174. : 

It only remains to inquire whether the surety could avail himself 
of the grounds of discharge set forth in this bill, at law. We 
think he could not. Before judgment, his discharge may be 
pleaded in an action against him. Before judgment, unless under 
special circumstances, he could not come into equity, because his 
defence would be adequate at law. After judgment, his relief 
can only be full and complete in equity. The judgment, by the 
release of the levy, is not void, but voidable, and can be vacated 
only by a judgment of the court. Atlaw, I do not see but that 
the title of the defendant in the action of trover must prevail. 
Besides, the complainant in the bill goes, not for the property, but 
he goes, as we think he has a right to go, for its value at the time 
of the sale, with hire. The property may have been greatly 
injured—it was perishable—he therefore demands an accounting 
on the part of the creditor. To this end the law would give him 
no adequate remedy. In the cases which I have reviewed, where 
judgment was open against both principal and surety, the pro- 
ceedings were in chancery. 

Let the Judgment of the Court below, be reversed. 
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No. 40.—Joun Gispons, plaintiff in error, vs. Martuew B. Mc- 


Comp, ex’r. of Samuet B. McComs, defendant in error. 


[1.] An affidavit of the party appealing, “that he is unablesto give security,” without 
alleging that his inability is “ owing to his poverty,” is not a sufficient compliance 
with the act of 1842. 


Motion to dismiss appeal. Before Judge Hit. In Coweta 
Superior Court. March Term, 1847. 


The grounds of this motion, and the facts of the case, are fully 
stated in the opinion delivered by the Supreme Court, to which 
the reader is referred. 


Ezzarp, for the plaintiff in error. 


1. An appeal bond to be given by the party appealing, is not 
indispensably necessary. The Judiciary Act of 1799, (Prince 
426,) authorizes either party to appeal as matter of right, by 
paying cost and giving security. Where bond is given, it can only 
be necessary to bind the security; and where no security is given, 
there need be no bond. But if the Court below had deemed a 
bond necessary, it ought to have then allowed it nunc pro tune. 
The party having done every thing required of him by the statute, 
he ought not to suffer for the negligence or default of the clerk. 

2. We contend that the affidavit is sufficiently full. The defend- 
ant swears that he is unable to give security, which necessarily 
implies that it is owing to his poverty. The court will not require 
that the affidavit of a party shall be in the precise language of the 
statute; the substance will be sufficient. Moreover, this is a reme- 
dial statute. 


O. Warner, for the defendant in error. 


The appeal was not entered according to the act of 1799. The 
affidavit cannot aid the defence. The act of 1842 authorizes a 
party to enter his appeal, without paying costs and giving security, 
by filing the requisite affidavit; the affidavit is in lieu of the costs 
and security. That is the object and effect of the affidavit, and 
nothing more. ; . 

But the affidavit is not in compliance with the act of 1842. 
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It does not state that “owing to his poverty ” the plaintiff in 
error “is unable to give the security as now required by law in 
cases of appeal.” 

The act of 1842 clearly defines what the affidavit shall contain. 
It is an affirmative statute. 

The rule is, that if an affirmative statute directs a thing to be 
done in a certain manner, that thing shall not be done in any other 
manner. 6 Dane Abr. 593. When a statute directs what must 
be pleaded, the plea must be in the words of the statute. Ib. 602, 
604. 

As to the sufficiency of the affidavit, see Cobd vs. Force & Bro- 
thers, 6 Ala. R. (.N. S.) 468; Napper vs. Noland, 9 Porter, R.218; 
1 U.S. Dig. 95. 

In order to entitle a party to appeal, the statute should be com- 
pletely complied with. Ex parte Lafarge,6 Cowen R.61; ex parte 
Stevens, ib.69; 4 Wend. R. 203; 1 U.S. Dig. 180. 


His Honour, Hiram Warner, having been originally of counsel 
in this cause in the Court below, gave no opinion. 


By the Court——Lumerxun, J., delivering the opinion. ' 


The defendant in error recovered of the plaintiff in error, one 
thousand dollars, in the Superior Court of Coweta County. 
Within four days from the adjournment of the Court, Gibbons pre- 
sented himself at the clerk’s office, paid all costs that had accrued 
in the case, and prayed an appeal, having filed the following 
affidavit, to wit: “ Personally came before me, John Gibbons, who 
being duly sworn, depeseth and saith, that he is advised and be- , 
lieves, that he has good cause of appeal, aud that he is unable to 
give security on entering the same.” 

At a subsequent term of the Court, a motion was made and sus- 
tained, to dismiss this appeal, upon the ground that it had not been 
entered in terms of the law; and upon this judgment of the Court 
below, this writ of error is predicated. 

The J udiciary Act of 1799 provides, “that in case either party [1.] 
shall be dissatisfied with the verdict of the jury, then and in all 
such cases either party may, within four days after the adjourn- 
ment of the court in which such verdict was obtained, enter>an 
appeal in the clerk’s office of such court, (as matter of right,) and 
if such verdict shall be obtained in the Inferior Court, it shall be 
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the duty of the clerk thereof to transmit such appeal to the clerk 
of the Superior Court of the county in which such verdict shall be 
obtained, who shall enter the same on the appeal docket, which appeal 
shall be admitted and tried by a special jury. Provided, the person 
or persons so appealing shall, previous to obtaining such appeal, 
pay all costs which may have arisen on the former trial, and give 
security for the eventual condemnation money, “except executors 
and administrators, who shall not be liable to give such security.” 
Prince 426. 

In 1842 the legislature passed a statute, intended as appears from 
its preamble, to enable parties plaintiffs or defendants in any court 
of this State to appeal without paying costs and giving security, 
as required by the Judiciary Act of 1799. It is in these words : 
“that from and after the passing of Ahis act, when any party, 
plaintiff or defendant, in any suit at law or in equity, hereafter to 
be commenced in any of the courts of this State, where the party 
cast shall be dissatisfied with the decision and shall be unable to 
pay costs and give security, as now required by law, if such party 
will make and file an affidavit in writing, that he or she is advised 
and believes that he or she has a good cause of appeal, and that 
owing to his or her poverty he or she is unable to pay the cost and 
give security, as now required by law in cases of appeal, such party 
shall be permitted to appeal without the payment of cost, and 
without giving security, as heretofore practised in this State.’’ 
Hotchk. 600, 601. 

Some objections were made as to the form of entering this 
appeal; but the party having paid all costs that had accrued, and 
filed his affidavit claiming this right within the time prescribed 
by law, and the clerk having entered the case on the appeal docket, 
we should under the former adjudications of this Court, have sus- 
tained the appeal, considering the defect, if any existed, as amend- 
able. But the main question to be determined is, whether the 
affidavit of the defendant, swearing that he js “ wnable to give secu- 
rity,” without assigning any reason therefor, is a substantial 
compliance with the act of 1842, passed for the benefit of indigent 
persons, and which requires the party to make oath, that owing to 
his poverty he is unable to give the security required by law in cases 
of appeal. 

We think that the affidavit is fatally defective in two particulars. 
It should not only declare that the inability of the party is owing to 
poverty, but that he is unable to give the security required by law 
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tn cases of appeal, which is, as we have seen, for the eventual con- 
demnation.money ; for the party, although poor, might be able to 
give security for this object, and yet not be able to doso for some- 
thing more onerous. 

That the omission to aver, that owing to his poverty he was una- 
ble to give the security, &c., is incurable and ruinous, may be 
readily and conclusively settled, by inquiring whether the inability 
of the party must necessarily arise from his poverty and from no 
other cause; for if this be true, then to make oath that he is unable 
to give security, is the same as to swear that he is unable to do so 
on account of his poverty. But it is not true that one’s inability to 
appeal must always originate in poverty, and cannot arise from any 
other cause. A man might be rich, and owing to his want of pop- 
ularity, or the odiousness of his cause, he might find no one who 
would assist him to continue the litigation. 

Besides, he might reside beyond the jurisdiction of the court, or 
to avoid a recovery, remove his property out of the limits of the 
State; and owing to this, he himself might be unable and unwil- 
ling to take the oath prescribed by the statute, and all others would 
refuse to interpose between him and the danger to which they 
would subject themselves by becoming his security. We appre- 
hend that it was not to provide against am exigency like this that 
the act of 1842 was passed. 

One of the best means of testing the proper construction of an 
affidavit, is to subject the party to a prosecution for perjury on it, 
Suppose Mr. Gibbons were indicted upon this oath, and the assign- 
ment and the testimony were, that he was possessed of considerable 
property, real and personal, either within or without the limits of 
the county or State where the cause was pending, and the evidence 
was to go no further, could there be aconviction? Surely not; 
for all this might be true, and still the defendant not be guilty of false- 
hood in swearing that he was unable nevertheless to give security. 

It would seem to be manifest therefore, that the oath does. not 
conform to the act. And we doubt not but that the assembly, in 
admitting poverty as the only excuse for dispensing with security, 
intended carefully to exclude any of the other causes to which I 
have referred, as well as others which might be suggested. 

The judgment of the Court below, and go it is ordered and 
adjudged, must stand affirmed. 
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No. 41.—Isaran Pascuat, adm’r. de bonis non, of Spencer Cart- 
TON, deceased, plaintiff in error, vs. Witu1AM Davis, defendant 
in error. 


[1.] When the Court charged the jury on an assumption of facts which did not exist, 
as where the court told the jury they might look into the facts, to ascertain 
whether there Had been a distribution of an intestate’s property, when there was 
no evidence of any such distribution: held, that such a charge to the jury was 
erroneous. ; 

[2.] An administrator de bonis non is only entitled to recover such goods and chattels 
of the intestate, as remained in specie, in the hands of the former administrator, 
unadministered, and capable of being identified as the property of the intestate. 


[3.] Where an administratrix, in her individual capacity, sold a negro belonging to the 
estate of an intestate, and delivered possession thereof to the purchaser: held, 
that the possession of the purchaser was adperse to the title of the legal repre- 
sentative of the intestate’s estate; and that the statute of limitations would prv- 


tect the purchaser. 


Trover for aslave. Tried on the appeal. Before Judge Fioyp. 
In Monroe Superior Court. March Term, 1847. 


The action was brought by the plaintiff in error, against the 
defendant in error, returnable to Monroe Inferior Court, December 
Term, 1844. The defendant pleaded the statute of limitations. 

It appeared upon the trial, that the slave Jim, the subject of the 
suit, was the property of the plaintiff’s intestate, at the time of his 
death, and came to the hands of Mildred Carlton, as his admin- 
istratrix. 

It appeared also, by proof of the admissions of the, defendant, 
that he purchased the negro Jim of the said Mildred Carlton, at 
private sale; that he had consulted an attorney touching the title 
to Jim, and that the attorney had given it as his opinion that Mrs. 
Carlton’s title was good, and that he determined to buy and risk it. 
He gave six hundred dollars for the negro. 

One of the witnesses testified, that the negro Jim was worth 
seven hundred dollars, at the time of defendant’s purchase. 

The letters of administration de bonis non of plaintiff in error, 
being submitted in evidence, he proved demand and refusal, in 
1844, as evidence of conversion, and closed. 

On the part of thg defendant in error, the bill of sale from Mil- 
dred Garlton to himself, conveying the negro Jim to him, in 1834, 
was then submitted in evidence, and is as follows: 

“Georgia, Wilkes County. Received of William Davis, the 
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sum of six hundred dollars, in full, for the purchase of a negro man 
named Jim, about twenty-eight years of age; the right and title 
of said negro man, I do forever warrant and defend unto the said 
William Davis, against the claim or claims of any persons whatso- 
ever. In witness whereof, I have hereunto set my hand and-seal, / 


this 9th December, 1834. her 
Attest, Mivprep 4% Carton. 
Purtemon Birp, mark. 


Wii P. Jones.” 

After argument, the Court below charged the jury substantially 
as follows: , 

“ This is an action brought by Isaiah Paschal, as administrator 
of Spencer Carlton, deceased, against William Davis, to recover 
the value of a negro man slave, named James, or Jim. The issue 
for you to try, is, whether, at the time this suit was commenced, 
this negro was the property of the estate of Spencer Carlton, 
deceased. / 

“Tt will be proper for you to consider all the facts and circum- 
stances which have been developed by the evidence, to enable you 
to come to a satisfactory conclusion upon this question. You may 
Jook to the facts to ascertain whether Mildred Carlton, the widow 
of the deceased, had not appropriated this negro to her own use, 
as a portion of her distributive share of the estate of her deceased 
husband, and whether she did not (as such distributee) dispose of 
the said negro to the defendant. If you shall so believe, from the 
evidence, you will find for the defendant; for although the letters 
of administration to the plaintiff, are general in their terms, yet 
the evidence shows that he is only administrator de bonis non, and 
as such, he cannot claim or receive any thing, but those goods, 
chattels, rights and credits, which remain in specie in the hands of 
the former administrator unadministered, and are capable of being 
identified as the property of the first testator or intestate. 

“The defendant relies, also, upon the statute of limitations. 
The statute of limitations commences to run as soon as there is 
adverse possession, provided there be a person in being: capable in 
law to assert the title. In this case, Mildred Carlton, in January, 
1823, became the administratrix upon the estate of her deceased 
husband, Spencer Carlton, and had possession of the negro till the 
9th day of December, 1834, at which time she conveyed him, 
absolutely, to the defendant; Mrs. Carlton, still in life, and the sole 
representative of the estate. In the opinion of the Court, the title 
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and possession of the defendant became adverse, upon the sale to 
him, by Mildred Carlton, whether she sold to him as administra- 
trix, or inher individual capacity. If, therefore, you believe the 
evidence, you will find for the ‘defendant.” 

To which charge the plaintiff, by his counsel, excepted, and 
alleged that the same was erroneous. 

1. Because the Court charged the jury on an assumption of facts, 
which plaintiff’s counsel insists were not in proof, to wit: that the 
jury might look into the facts to ascertain whether Mildred Carlton, 
the widow of the deceased, had not appropriated the negro to her 
own use, as a portion of her distributive share of the estate of her 
deceased husband; whether she did not, as such distributee, dis- 
pose of the said negro to the defendant, when plaintiff’s counsel 
insists that there was no evidence direct or presumptive, that there 
had been a distribution. 

2. Because the Court erred in charging the jury that the plaintiff, 
as administrator de bonis non, could not claim or receive any thing 
but those goods, chattels, rights and credits which remained in 
specie in the hands of the former: administrator, unadministered, 
and are capable of being identified as the property of the first 
testator or intestate; when plaintiff’s counsel insisted that there 
could be no administration of land and negroes of the intestate, 
without an order of court for the sale, so as to place it out of the 
power of the administrator de bonis non to receive them, 

3. Because the Court erred in charging the jury from the facts 
in proof, that the possession in the defendant became adverse, on 

she sale to him by Mildred Carlton. 


McDonatp for the plaintiff in error. 

{ 

The defendant purchased at private sale, from the previous 
administratrix, knowing the negro to belong to plaintiffs intestate, 
and that administratrix was selling without an order of court. He 
set up this purchase in defence, pleaded the statute of limitations, 
and insisted that plaintiff in this case being administrator de bonis 
non, could not recover property sold by the previous administratrix. 

The plaintiff contends that the sale, under the circumstances, 
did not pass the title. 

In England it has been held, that if an executor or administrator 
alien the assets for his own use, in collusion with the vendee, such 
assets will be considered, at all events in equity, as unadministered, 
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and will consequently pass as such to the adnrinistrator de bonis non.’ 

Williams on Ex. 656. In England the administrator had authority 
to sell unquestionably. Though the authority cited says, “at all 
events in equity,” there can be no question that if the sale were 
fraudulent or collusive, it was void at law, for no title founded in 
fraud could pass. But the grant of administration in this State 
does not vest the administrator to sell all the chattels of his intes- 
tate, as in England. So far from it, our statute, which is controlling, 
declares that no administrator shall be allowed to sell any slave or 
slaves belonging to the estate of his intestate. Prince 234. Here 
is an express prohibition. In such a case it is useless to reason or 
argue. It is needless for the legislature to attempt to alter or 
change English law, if a prohibition so express, so unqualified, is 
to have no consideration. It divests the administrator in express 
terms of all authority and power of sale, which he possessed prior to 
the enactment of the statute, in virtue of his grant. If he sells 
then he can pass no title—the purchaser can acquire none. He 
sells under such circumstances in violation of his duty. His sale 
is a breach of trust. Indeed this Court seems to have taken the 
same view of it in the case of Thomas vs. Hardwick, ex’r. The 
Court in that case say: “ To administer goods, then, is to alter, 
change, or convert them. Where lands or negroes are sold by 
order of the Court of ordinary, or perishable property by the act of 
the party himself, they are administered so far as the successor is 
concerned.” The converse of this is true, and sothe Court doubt- 
less intended to be understood, that land and negroes sold without 
an order of court, are not administered so far as the successor is 
concerned. With all the guards that the legislature has thrown 
around the estates of orphans, they are found too weak to 
encounter the tricks, artifices, and cupidity of evil-disposed admin- 
istrators. 

We maintain in the next place, that the sale by the administra- 
trix to the defendant, being collusive, his possession was not 
adverse. The administratrix was the only representative of the 
estate ; she sold without an order, and therefore without authority. 
It was known to defendant that the sale was without authority, and 
that the property belonged to plaintiffs intestate. The adminis- 
tratrix, in making the sale, committed a breach of trust; the pur- 
chaser, knowing the facts, was a party to the breach of trust. 
The statute of limitations does not therefore protect him. Adams 
on Ejectment; Atkins R. 
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This rule, founded. in policy, morality and justice, should be 
particularly enforced in cases like this; otherwise, it would be a 
dead letter. 


Hamwmonp for the defendant in error, 


Insisted that the Court below did not err in its charge to the 
jury. 4 

The fact that the administration on Carlton’s estate took place 
in 1823, and the sale by Mrs. Carlton eleven years thereafter, who 
was a distributee, was evidence to show that she held the negro as 
a distributee, though she originally acquired possession of him as 
administratrix. She was bound as administratrix to make distri- 

‘bution of the estate within two years, from aught that appeared to 
the Court; and the presumption that she had discharged her duty, 
was legitimate. 

The statute of limitations having been plead, the only remaining 
question was, whether the possession of Davis was adverse. Mr. 
H. contended, that whether the estate was rightfully or wrongfully 
deprived of the negro by the sale, whether he was held by Mrs. 
Carlton as administratrix, or belonged to her individually, the 
verdict was right; because the defendant’s possession in its incep- 
tion, was hostile and adverse to the claims of all other persons. 
And so even, if his title commenced in fraud. The statute then 
commenced to run in favour of the defendant from his purchase of 
the negro in 1834; and having run, his title became perfect in a 
court of law, by adverse possession and lapse of time. 

Even if his title had originated in fraud, this plea would protect 
him in a court of law, (Angell on Lim. 190,) unless by due. dili- 
gence it could not have been discovered by the party affected by 
it, within time to sue. 


By the Court—W arner, J., delivering the opinion. 


On the trial of this cause in the Court below, these exceptions 
were taken to the charge of the Court to the jury, which are now 
assigned for error here. First. Because the Court charged the 
jury on an assumption of facts, which plaintiff’s counsel insists were 
not in proof, to wit, that the jury might look into the facts, to 
ascertain whether Mildred Carlton, the widow of the deceased, 
had not appropriated the negro to her own use, as a portion of 








ear tReet auncaprrengtorite 


DECATUR, AUGUST TERM, 1847. 261 
Paschal adm’r vs. Davis. 


her distributive share of the estate of her deceased husband; and 
whether she did not, as such distributee, dispose of said negro to 
the defendant, when plaintiff ’s counsel insists there was no evidence 
direct or presumptive that there had been a distribution. 

The defendant claims the negro under a purchase from Mildred 
Carlton, who was the widow and distributee of Spencer Carlton. 
The plaintiff claims title to the negro as administrator de bonis non 
of Spencer Carlton, insisting that the negro is still the property of 
Spencer Carlton’s estate, and has never been duly administered, 

The Court below charged the jury that they might look into the 
facts, to ascertain whether there had been a distribution of the 
negro to Mildred Carlton, and whether she did not as such distrib- 
utee sell the negro to defendant. 

The charge of the Court assumes that there were some facts in [1.] 
evidence relative to distribution, or why direct the jury to consider 
them? If there was no evidence as to the question of distribution 
of the negro to Mildred Carlton, then we think the Court erred in 
submitting that question to the consideration of the jury; for it 
authorized them to indulge a presumption not warranted by the 
evidence. Harris vs, Wilson, 1 Wend. R. 511. 

In Harris vs. Wilson, Sutherland delivering the judgment of the 
Court, says: “I think the judge erred in submitting it to the jury 
to determine, upon the evidence before them, whether the note had 
not been paid or satisfied by some arrangement between the par- 
ties previous to the arbitration. There was no evidence from which 
any such conclusion could legitimately be drawn.” 

We are not able to discover from the record in this case, any 
evidence going to show there had been a distribution of the negro 
to Mildred Carlton, or which would authorize the jury, under the 
law, to presume it. Where there is any evidence, although it may 
be weak, the jury are unquestionably the proper judges of it, and it 
should be submitted to their consideration: but where there was no 
evidence to establish the fact of distribution, as in this case, we are 
of the opinion it was error to have submitted to the jury for their 
consideration, that which did not ezist, as calling their attention 
to its consideration seemed to imply that, in thé opinion of the 
Court, there was some evidence on that point which it would be 
proper for them to consider. 

The second ground of error assigned to the charge of the [2.] 
Court below is, that “the Court erred in charging the jury, that 
the plaintiff, as administrator de bonis non, could not claim or receive 
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anything but those goods, chattels, rights and credits which remained 
in specie in the hands of the former administrator, unadministered, 
and are capable of being identified as the property of the first tes- 
tator or intestate :” when, plaintiff’s counsel insisted that there 
could be no administration of land and negroes of the intestate, 
without an order of court for the sale, so as to place it out of the 
power of the administrator de bonis non to receive them. It does 
not appear from the record that the Court below was requested to 
charge the jury that there could be no administration of land and 
negroes in this State without an order of court, or that the Court 
expressed any opinion on that subject to the jury. We are to 
review the charge of the Court as given to the jury; for there is 
no exception that the Court refused to charge the jury on the sub- 
ject of the order for the sale of the negro. Were the instructions 
given by the Court to the jury correct as to the law? We think 
they were, and come fully within the rule established by this Court 
in Thomas vs. Hardwick, 1 Kelly R.80. Whether an order of the 
Court of Ordinary was necessary to.change the character of the 
property, so as to constitute an administration according to law, 
the Court below did not decide; that Court instructed the jury 
what property of the intestate the administrator de bonis non was 
entitled to recover, which instructions, in our judgment, were prop- 
erly given to the jury. 

The third ground of error is, because the Court erred in [3.[ 
charging the jury, that the title and possession of the negro by the 
defendant, became adverse from the time of the sale to him by 
Mildred Carlton. 

It appears from the record, that the negro James was the prop- 
erty of Spencer Carlton, at the time of his death; that he died in 
1822; and in 1823, his widow, Mildred Carlton, took out letters of 
administration on his estate. On the 9th December, 1834, Mildred 
Carlton, in her individual capacity, executed a bill of sale to the 
defendant for the negro James, for the consideration of six hun- 
dred dollars, who has had the possession of him ever since, claim- 
ing him as his own property. In the year 1843, the plaintiff, 
Paschal, took out letters of administration de bonis non, on the 
estate of Spencer Carlton; and on the 16th November, 1844, insti- 
tuted his action of trover to recover the possession of the negro 
from the defendant, who pleads the statute of limitations. The 
plaintiff claims the negro as belonging to the estate of Spencer 
Carlton. Was the possession of the defendant, under his purchase 
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from Mildred Carlton, in 1834, adverse to the title of the plaintiff? 
Weare of the opinion, that the possession of the defendant was 
adverse to the title of the representative of Spencer Carlton’s estate, 
and that the Court below instructed the jury correctly on that point. 

The sale was made by Mrs. Mildred Carlton, who had possession 
of the negro, to the defendant, for six hundred dollars. 

The question is not now, whether Mildred Carlton, as the admin- 
istratrix of Spencer Carlton, could have recovered 'the negro from 
the defendant as part of Spencer Carlton’s estate, at any time 
within four years after the sale; if it was, we should be of the opin- 
ion that she might have done so; but the question now is, whether 
the representative of Spencer Carlton’s estate is not barred by the 
statute of limitations from recovering the possession of the negro 
from the defendant. It is true, the sale was made to the defendant 
by Mildred Carlton; and it is also true, that Mildred Carlton was 
the legal representative of Spencer Carlton’s estate ; but the sale 
was not made by her as administratrix, it was made by her in her 
individual capacity; and the possession of the defendant was adverse 
to her title as administratrix, from the time of the sale in 1834, 
In Liptrot, adm’r. vs. Holmes, 1 Kelly R. 391, we said: “ The 
action of trover being founded on a cunjunct right of property and 
possession, any act of the defendant which negatives or is inconsis- 
tent with such right, amounts in law to a conversion.” The pur- 
chase of the negro by the defendant, from Mrs. Carlton, as her 
individual property, taking possession and exercising dominion 
over him as his own property, negatived, and was inconsistent with 
the title of Mrs. Carlton, as the administratrix. of Spencer Carlton’s 
estate; and the statute commenced running against the legal rep- 
resentative of that estate, from that time, in favour of the defend- 
ant. The contract made by Mrs. Carlton with the defendant, for 
the sale of the negro, was binding on’ her in her individual 
capacity, but was not binding on her as the administratrix of 
Spencer Carlton’s estate. An administrator cannot bind the estate 
which he represents, by his contract. Toller Ex. 133,134; O’ Neal 
vs. Abney, 2 Bailey R. 317; Plant vs. McEwen, 4 Conn. R. 544; 
Doe, ex dem. of Hornby vs. Glenn, 28 Eng. C. L. R. 33. At the 
time of the purchase of the negro by the defendant, the estate of 
Spencer Carlton was represented by Mrs. Carlton, and she could 
have instituted her action as such representative for the recovery 


of the negro, and if she has failed to discharge her duty in that 
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' regard, or has injured the estate by negligence or malfeasance, the 


persons interested in the estate have their remedy. 

It has been urged by the counsel for the plaintiff in error, that 
inasmuch as the defendant purchased the negro of Mrs. Carlton, the 
trustee, with knowledge that he was purchasing trust property, the 
statute of limitations does not run, and cites the case of Boteler vs. 
Allington, 3 Atk. R. 459. That was a case inequity. In cases of 
fraud, courts of equity will sometimes hold, the conscience of 
the party being so affected, that he ought not to be allowed to avail 
himself of length of time ; but in courts of law that principle does 
not, in our judgment, apply. Whether the statute will run in a 
court of law in cases of fraud, where there has been a concealment 
of the fraud, the authorities are somewhat in conflict; but there 
was no concealment here. If the sale was fraudulent as between 
Mrs. Carleton and the defendant, the fraud was known to her as the 
representative of Spencer Carlton’s estate. 

By our statute of limitations, actions of trover are to be com- 
menced within four years next after the cause of such actions, and 
not after. Prince 575. 

‘In Troup vs. Smith, 20 Johns. R. 47, Chief Justice Spencer, after 
pointing out the distinction between the plea of the statute of lim- 
itations in a court of law and a court of equity says: “ But eourts 
of law are expressly bound by the statute; it relates to specified 
actions, and it declares that such actions shall be commenced and 
sued within six years next after the cause of such actions accrued, 
and not after; thus not only affirmatively declaring within what 
time these suits are to be brought, but inhibiting their being 
brought after that period. I know of no dispensing power which 
courts of law possess, arising from any cause whatever; and it 
seems to me, that where the legislature in the same statute gives an 
extension of time, in cases of the arrest or reversal of judgment, 
in cases of infancy, coverture of the feme, insanity, and imprison- 
ment, and for an absence of the defendant out of the State when 
the cause of action accrued, that it would be an assumption of legis- 
lative authority to introduce any other proviso. The plaintiff’s 
case may bea very hard one, but that affords no reason for con- 
struing away a statute of great public benefit, and which in many 
cases is ashield against antiquated and stale demands.” In Troup 
vs. Smith it was held, that concealment of the fraud until within 
six years, would not prevent the operation of the statute, for the 
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very satisfactory reasons expressed by the chief justice in deliver- 
ing the opinion of the Court. Miles vs. Berry, 1 Hill 8S. C. R., 
296; Gregg vs. Bigham, id. 299. In Gregg vs. Bigham, it was held, 
that four years exclusive and adverse possession of personal prop- 
erty would give title under the statute of limitations, although the 
possession commenced in fraud. We think it is the duty of courts 
of justice to give such a construction to the statute of limitations 
as will prevent the mischief which that stafute was intended to 
remedy, and not to create exceptions to its operation where the 
legislature has not created them. The view taken by Mr. Justice 
Story, of this statute, in delivering the opinion of the Court in Bell 
vs. Morrison, 1 Peters It. 360, meets with our entire approbation. 
He says: “ It has often been matter of regret in modern times, 
that in the construction of the statute of limitations, the decisions 
had not proceeded upon principles better adapted to carry into 
effect the real objects of the statute ; that instead of being received 
in an unfavourable light, as an unjust and discreditable defence, it 
had received such support as would have made it what it was 
intended to be, emphatically a statute of repose. It is a wise and 
beneficial law, not designed merely to raise a presumption of pay- 
ment of a just debt from lapse of time, but to afford security against 
stale demands, after the true state of the transaction may have been 
forgotten, or be incapable of explanation, by reason of the death 
or removal of witnesses. It has a manifest tendency to produce 
speedy settlements of accounts, and to suppress those prejudices 
which may rise up at a distance of time, and baflle every honest effort 
to counteract or overcome them.” 

If we were to make the purchase of the negro by the defendant 
from Mrs. Carleton an exception to the operation of the statute, we 
should do that which the legislature have not thought proper to do, 
and to that extent virtually repeal it. 

The following cases establish the principle, that the possession 
of slaves for a period analagous to that fixed by the statute of lim- 
itations, under a claim of title, not only operates to bar an action, 
but also to invest the possessor with the absolute property. Sims 
vs. Canfield, 2 Ala. R. new series, 561; Brent vs. Chapman, 5 
Cranch 358; Goodman vs. Munks, 8 Por. R. 94; Doyle vs.. Bouler, 
7. Ala. R. n. 8.246. 

The judgment of the Court below for the defendant was right, 
on the plea of the statute of limitations; and we.will not order a 
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new trial on the first ground of error taken, as that could not 
have influenced the verdict of the jury on the plea of the statute. 
Let the judgment of the Court below be affirmed. 





No. 42.—Kapret S. Kann, plaintiff in error, vs. Danie, Herman, 
defendant in error. 


[1.] An affidavit taken for the issuing of an attachment, signed by Daniel Herman and 
attested by a judicial oificer, which in its body describes the person sworn as 
Daniel Harmaa, is a sufficient oath under our attachment laws. 


[2.] An attachment bond which contains the conditions prescribed by law, and the fur- 
ther condition, that the plaintiff skall prosecute his suit with effect at the term to 
which it is returnable, is substantially in conformity with the statute, and suffi- 
cient to prevent the dismission of the attachment. 


Attachment. Tried before Judge Huz. In Cobb Superior 
Court. March Term, 1847. 


It appeared upon inspection of the affidavit upon which the 
attachment issued, that it was subscribed by “ Daniel Herman,” when 
the name inserted in the body of it as descriptive of the person who 


appeared before the magistrate and was sworn, was “ Daniel Har-. 


man.” In the bond and also in the attachment, “ Daniel Herman” 
was named as the plaintiff in attachment. 

It appeared also that a part of the condition of the bond was, 
that the plaintiff “ should prosecute said attachment with effect at 
said court.” 

Upon the trial, a motion was made in behalf of the defendant to 
dismiss the attachment, on the ground that the certificate of the 
magistrate showed that ‘‘ Daniel Harman” appeared and made 
affidavit, and that “ Daniel Herman” was the party who gave the 
bond, and in whose favour the attachment issued. That the law 
prescribes the form of the bond to be given in cases of attachment, 
and declares that every attachment issued without such bond taken, 
is illegal and shall be dismissed with costs; and that the bond given 
in this case contains a condition not authorized or required by the 
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attachment laws, to wit, that said Daniel Herman should prosecute 
said attachment with effect at said Court. 

The motion was overruled by the Court below, the presiding 
judge holding that the name of “ Herman” and “ Harman,” though 
differently spelled, were idem sonans in vulgar and ordinary pro- 
nunciation. And that the addition to the conditions of the bond 
complained of, did not alter its sense, and was therefore imma- 
terial. 

To which decision the counsel] for the plaintiff in error, who was 
the defendant in attachment, excepted. 


McDonatp, for the plaintiff in error. 


The process of attachment is a new creature of the statute, and 
can have no legal existence unless the forms of creation prescribed 
by the statute are strictly pursued. 19 Wend. 49. By the statute 
of New York, the court, or any judge thereof in vacation, is 
authorized to issue attachments. In the case in Wendell, a judge 
in term time issued the attachment, and it was held to be irregular, 
and dismissed. 

*Case of attachments is not one in which the voluntary appear- 
ance of the defendant will confer jurisdiction. 4 Hill N..Y. R. 

Attachment laws are to bestrictly construed. The making affi- 
davit and giving bond are conditions precedent to granting the 
attachments. 1 Dever. R. 399. 

In an application for an attachment under the New York stat- 
ute, the plaintiff must state that his demand arose upon a contract, 
or upon a judgment or decree rendered within that State. 6 

Wend. 553. 

To succeed under the attachment law of Maryland, the plaintiff 
must bring himself within its provisions. 5 Har. §& Johns. 134, 

These decisions show the uniform strictness with which attach- 
ment laws are every where construed. 

In the case how before the Court, the plaintiff below has not fol- 
lowed the directions of the attachment law. He has not complied 
with or performed a condition precedent to his right to the attach- 
ment. Our attachment law prescribes the form of the bond 
which the plaintiff shall give, and the plaintiff in this case has goné 
beyond the requisition of the law, and added a condition not 
required by law. Upon the principle of the foregoing authorities, 
that attachment must fail. But our statute not only preseribes the 
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form of the bond, but also declares every attachment issued with- 
out such bond taken, to be illegal, and requires it to be dismissed 
with costs. The statute further declares, that all attachments issued 
and returned in any other manner than is by the statute directed, 
shall be null and void. The bond taken is not “ the same that” the 
statute requires ; not being the same, there is no discretion with the 
Court, and it must be dismissed—so that the statute declares. . This 
has been, I believe, the general decision under our judiciary sys- 
tem. The principle was maintained in Welman vs. Polhill and 
others, R. M. Charlton R.236. If the statute declares a bond void 
unless a particular form is pursued, itis allvoid. 10 Peters R. 362; 
6 Har. & Johns. R. 446, 454. 


Irvin for defendant in error. 


1. It is not necessary that the oath taken before the magistrate, 
previous to granting the attachment, should be in writing; and 
that the oath recited in the body of the attachment, is the oath 
upon which it issued. Hotchk.551; 1 Nott §& McCord, R. 205, 207. 

-2, Harman is but a corruption of Herman, and they are taken 
promiscuously to be the same in common use, though they différ 
in sound. 7 Bacon, 5,6, and authorities there cited. 

When a name appears to be a foreign one, a variance of a letter, 
which according to the pronunciation of that language does not 
vary the sound, is not a misnomer, as Petris for Petrie. 3 Caines 
R. 219; 7 S. §& R. 497; 2 N. Hamp. R. 557. So it seems, if 
there is an abbreviation or corruption of a true name by common 
use, the true and corrupted name are taken to be the same. 1 
Wash. C. C. R. 285. 

3. Misnomer of parties in a writ or indictment, must always be 
pleaded in abatement, or the right to the exception is lost. 4 Cow. 
R. 148; 10 Serg. § Rawle 257; 1 Mass. R. 76; 2 Wash. C.C. R. 
200; 6 Munf. R. 219. 

Misnomer in the capias, and a variance betweeefl the name in 
the writ and declaration, must be pleaded in abatement. 1 Mun- 
roe 174; Harper R.49; 1 Chitty Pl. 440. 

4, The defendant in attachment having put in special bail, and 
pleaded to the declaration, the attachment is dissolved, and he can- 
not except toit. Hotchk. 653, 554. 

The misnomer could not be put in issue by the defendant as to 
any matter contained in the affidavit. : 





DECATUR, AUGUST TERM, 1847. 269 - 
Kahn os. Herman. 








The bond is in compliance with the statute, and the excess is sur- 
plusage, and does not vitiate the bond. 

In a bond prescribed by statute, if more be added than the law 
requires, it will not vitiate the bond unless the matter be —— 9 
Pick. R. 403. 


By the Court.—Nisset, J. delivering the opinion. 


The errors complained of in this case, grew out of exceptions 
taken to the oath and the bond in an attachment cause. The first 
exception to the attachment was, that the affidavit was signed by 
Daniel Herman, and the name which was inserted in the body of 
the affidavit was Daniel Harman, and therefore there was no suffi- 
cient oath according to the attachment law, taken by the plaintiff 
in attachment, Daniel Herman. 

The second exception was, that the bond given by the attaching 
creditor in its conditions exceeded the requirements of the law, in 
this, that a part of the condition ofthe bond is, that the plaintiff 
“ should prosecute said attachment with effect at said court,” and there- 
fore the attachment ought to be dismissed. 

The Court below, Judge Hill presiding, overruled both of these 
exceptions; and to his decision in these regards, the plaintiff in 
error excepts. 

The attachment law requires that the party suing out an [1.] 
attachment, shall make oath to certain facts before the attachment 
process shall issue. The process issued in this case in favour of 
Daniel Herman ; in the process itself it is recited that Daniel Her- 
man made the oath, and the bond is given by Daniel Herman, and 
his name is signed to the affidavit. A binding oath, we admit, is a 
condition precedent to the issuing of the attachment, and if this 
is not such an oath, it ought to be dismissed. The only objection 
to it is, that the affidavit itself recites that Daniel Harman, instead 
of Daniel Herman, appeared before the magistrate and was quali- 
fied. The Court below thought that this exception came under 
the rule of idem sonans ; that, although the one name was spelled 
with an e, and the other with an a, in ordinary parlance and accor- 
ding to the vulgar and usual pronunciation, they were the same. 

We are inclined to think with Judge Hill, that this is an instance 
of idem sonans. The sound of a, in the common use of this name, 
we can well conceive to be given toe. But we are not inclined to 
hold a very rigid rule as to this kind of 7 ; under the 
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stringent rules of the old common law, now happily relaxed, it is 
the impression of this Court that this might be held idem sonans. 
We shall not apply those rules to this affidavit. The question upon 
which this exception turns, is, was there an oath taken upon which 
Daniel Herman could be convicted of perjury? If there was, the 
requirements of the statute are fulfilled. - We think there was. It 
was regularly administered before a judicial officer, as appears 
from the certificate of the justice of the Inferior court accompany- 
ing and attached to it, and the certificate declares that the affidavit 
was sworn to before the officer. To whom does this certificate 
allude? To the person named in the body of the affidavit, or to 
him whose name is subscribed to it? Ordinarily they are the 
same; but if they are, for the sake of the argument, different per- 
sons, to whom does the certificate refer? I should say, to him 
who has identified himself with the affidavit by putting his name 
to it. But there can be but little doubt, that if the name of the wrong 
person was by mistake subscribed to the affidavit, and the person 
whose name is inserted in the body of the affidavit was the individual 
really sworn, the matter could be explained by the testimony of the 
magistrate, and the latter convicted. So the variance, if this be 
one, can also be explained as the matter stands in this case, and 
the identity of the subscriber with the individual really sworn, be 
established by proof. In an indictment for perjury upon this affi- 
davit, the identity of Daniel Herman, when produced in court, 
with the party who actually took the oath, would be sufficiently 
established by proof of his hand writing, and the evidence of the 
magistrate before whom the oath wastaken. 2 Chitty Crim. Law, 
top page 165, marg. 313; 2 Burrow R.1189; 1 Leach 50, 327; 2 
Camp. R. 509. 

The case of The King vs. John Morrison, reported in 2 Burrow 
1189, was an indictment for perjury, in swearing to an answer in 
chancery. It was objected on the trial, “ that there was no proof 
of the identity of the person who swore to the answer, nor even 
proof that any person at all swore to it.” Lord Mansfield and the 
whole court held, “ that as the name subscribed to the answer was 
proven to be the hand-writing of the defendant, and the master had 
proven that the jurat was subscribed by him, as being sworn before 
him, this was sufficient proof that he was the same person, and also 
that he actually swore it.” The court further say, “ and as to the 
actual swearing, it is in the nature and course of business quite 
necessary to take the jurat, attested by the proper person before 
whom the oath ought to be taken, as sufficient proof of its being 
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actually sworn by the person, so far at least as to put it upon him 
to show, or to raise a reasonable suspicion, that he was personated, 
as it would be otherwise almost impossible to convict any one of 
perjury committed in arf answer in chancery.” 

If in this case, upon an indictment for perjury, such proof were 
had, what could Daniel Herman reply? He might reply, if it were 
so, that he was personated, or that his name was subscribed by 
mistake; but would it be a sufficient reply, that in the body of the 
affidavit it appeared that Daniel Harman was the person actually 
sworn? lam sure it would not. This affidavit, too, is to be taken 
in connexion with the facts, that the attachment recites that Daniel 
Herman was sworn, and that the attachment bond was executed 
by him. We do not find that Judge Hill committed any error in 
this regard. 

The statute of Georgia declares that the attachment shall py 
issue, provided that the officer before whom application shall be 
made “shall take bond and security of the party for whom the same 
may be granted, in a sum equal to double the amount sworn to be 
due, payable to the defendant, for satisfying and paying all costs 
which may be incurred by the defendant, in case the plaintiff suing 
out such attachment shall discontinue or be cast in his suit, and 
also all damages which may be recovered against said plaintiff for 
suing out the same.” The same act further declares every attach- 
ment issued without such bond taken, to be illegal, and shall be 
dismissed with costs. Prince 31. The conditions of the bond 
which the statute requires are, 

1. That in the event that the plaintiff shall discontinue or be 
cast in his suit, the obligors will pay the defendant the costs which 
may be incurred, and 

2. In that event, that they will pay him all Demnaapi which may 
be recovered against the plaintiff for suing the attachment. 

The bond given in the case under review contains the two condi- 
tions above expressed, and also the further condition, as it is said 
to be, that the plaintiff shall prosecute his attachment with effect at the 
court to which it is returnable ; and because of this further condition, 
it is said not to conform to the statute, and therefore the attach- 
ment ought to be dismissed. 

The object of the bond required by the statute, is the protection 
of the citizen against frivolous or vexatious suits of this kind. 
The benefits of it are the defendant’s; the burden is the plaintiff’s. 
It is material to remark, that the statute does not declare the bond 
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to be void, unless taken in conformity with its provisions; but that 
if such a bond is not given as the statute requires, the attachment 
shall be dismissed with costs. This declaration is also unques- 
tionably for the benefit of the defendant in attachment. It was 
not made in order to secure a bond in strict conformity with its 
provisions, so as to protect the plaintiff from incurring obligations 
greater than the statute imposes, but to insure to the defendant 
his costs and damages, if the plaintiff should discontinue or be cast 
in his suit. A moment’s consideration will satisfy that such was 
the intention of the legislature. These things being premised, I 
state first, that this bond is, to all legal intents and purposes, in 
conformity with the statute. The statute requires a bond, con- 
ditioned to pay to the defendant his costs and damages, in case 
the plaintiff shall discontinue or be cast in his suit. On such a 
bond, what can be recovered out of the plaintiff and his sureties? 
The costs and damages, and no more. And, upon what does the 
recovery of costs and damages depend? I answer, upon the 
plaintiff’s discontinuing or being cast in his suit. Discontinuing his 
suit, in the connexion in which these terms are used,‘in my judg- 
ment, means such a failure to prosecute it, as ‘at any stage of the 
cause, will compel the court to dismiss—that is, to discontinue it. 
A discontinuance of a suit, is similar toa non-suit When a plain- 
tiff leaves a chasm in the proceedings of his cause, or fails to do 
that from time to time, and from term to term, which in the regular 
prosecution of his suit he is by law bound to do, the suit is discon- 
tinued. Jacob’s Law Dictionary, title, discontinuance of process, vol. 
2, p. 284; 1 Tidd 678; 1 Stra. R. 492; 1 Wils. R. 40; 3 
Blackstone, 296. 

Blackstone says: “A discontinuance is somewhat similar to a 
nonsuit.” And what is a nonsuit? “If the plaintiff neglects to 
deliver a declaration for two terms after the defendant appears, or 
is guilty of other delays or defaults against the rules of law, in any 
subsequent stage of the action, he is adjudged not to follow or 
pursue his remedy as he ought to do, and therefore a nonsuit or 
non prosequitur is entered.” 3 Black. 296. Fortified by these 
considerations and authorities, I think I may with confidence adopt 
the definition of the terms discontinue his suit, above given. 

Now, we inquire, what is the meaning of the condition in this 
bond, “to prosecute the suit with effect at the court to which it is 
returnable”? It is to do at that term all that the law requires him 
to do—to be guilty of no default or delays against the rules of law. 
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To prosecute with effect, is to prosecute with diligence, according 
to law. No other sensible definition can be given of this condition 
in the bond. If these things are so, the meaning of the condition 
to prosecute with effect, is the same with not permitting the suit to be 
discontinued, no more and no less; and the addition in the bond, to 
prosecute with effect, does not increase or vary the obligations of the 
plaintiff. Strike these words out, and if the plaintiff permits his 
suit to be discontinued he is still liable to costs and damages; 
retain them and he is liable to nothing more, and his liability is 
dependent upon the same thing, to wit, his diligence in the prose- 
cution of his suit. It is said by the plaintiff’s counsel, that “to 
prosecute with effect at the court to which the attachment is return- 
able,” imposes the obligation to prosecute the suit to a determination 
at that term of the court; aid therein it imposes more upon the 
plaintiff than not to discontinue his suit. We do not think so; 
those words, as already stated, mean that he shall do at that term 
what the law requires there to be done; and the law does not 
require—indeed will not permit—an attachment suit to be finally 
tried at the term to which it is returnable. 

We think for these reasons, that the bond given, is substantially 
in conformity with the statute. 

But, admitting that it is not in exact conformity with the statute, 
we then say that not only will not the attachment be dismissed for 
that cause, but the bond is not void for that cause. To render a 
bond taken under a statute, void, it must be so according to express 
enactment; or must be intended to operate as a fraud upon the 
obligors by colour of the law, or as an evasion of the statute. 
The statute requiring this bond to be given, does not expressly 
enact that it shall be void unless taken in exact conformity with 
its provisions; it says, in fact, nothing about the validity of the 
bond; it only declares that if such a bond as it requires is not 
given, the attachment shall be dismissed with costs. If the bond is 
not expressly enacted to be void unless taken in conformity with 
the statute, then the rule is, that a bond taken under such a statute, 
is good so far as it conforms to it, and void only so far as it does not 
conform. Commissioners of the Treasury vs. Davis, cited in 2 
Nott & McCord, R. 426; The State vs. Mayson, id. 425; Treasue 
rer vs. Bates, 2 Bailey R. 376; Stephens et al. vs. Crawford, Gov. 
§c., 1 Kelly, R. 581. Under this rule the bond is good as to the 
other conditions, if it is void (which we have not admitted,) as to 
that condition which is claimed to be in disconformity with the 
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statute; and is therefore a sufficient bond to prevent the dismission 


of this attachment. 
Let the judgment of the Court below be affirmed. 





No. 43.—Leroy M. Wirey, Parisn & Co. plaintiffs in error vs. 
C. & G. H. Keisey & Hatsrep, defendants in error. 


Cuark & Pexor, plaintiffs in error gs. same defendants. 


[1.] If an execution is not barred under the Dormant Judgment Act, at the time it 
comes into conrt toclaim money, the statute cannot subsequently attach, pending 
the litigation respecting the distribution of the fund. 


Dormant Judgment Act. Before Judge Firoyp. In Houston 
Superior Court. April Term, 1847. : 


For the facts of the cases, and the errors assigned, see the opin- 
ion delivered by the Supreme Court. 


Tracy & Gresnam and Hines & Hines, and Buaxe, for the 
plaintiffs in error. 


Kien & Dennarp, for the defendants in error. 
By the Court—Luvmprxwy, J., delivering the opinion.- 


These cases having been submitted together, the facts in each 
being nearly identical, the same judgment will apply to both. 

The plaintiffs in error, Leroy M. Wiley, Parish & Co., and 
Clark & Pelot, obtained judgment respectively at the April Term, 
1839, of the Superior Court of Houston county, against the firm 
of T. & 8. Williams. Executions were issued thereon, and placed 
in the hands of George M. Duncan, sheriff of the county, and by 
him levied in August thereafter, on sundry property, real and per- 
sonal, belonging to the defendants. The following entries then 


appear upon each of the f. fas, namely: 
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“ First Tuesday in October, 1839. House and lot sold for one 
thousand dollars to F. B. Thompson, and the stock of goods sold 
from month to month until the first Tuesday in January, 1840, for 
$———_ (Signed,) 

Georce M. Duncan, Sheriff. 

“The money arising from the sale of the above, was applied to 
the payment of executions against the defendants, according to 
their respective dates and amounts ;” which gave to one of the fi. 
fas. $184, and to the other $182. 

There is a slight discrepancy in the testimony of George M. 
Duncan, respecting the date of this last entry. In one case he 
swears positively that it was made by him in April, 1840, when 
the money which he raised was distributed by order of the Court. 
In the other he states, that owing to the treachery of his memory, 
he cannot say positively whether it was made at that time or not. 

At October Term, 1846, of the Superior Court of Houston 
county, money was brought into Court, arising from the sale of 
Thomas Williams’ property, upon a f. fa. in favour of C. &G. H. 
Kelsey & Halsted, against T. & S. Williams. These old execu- 
tions, or rather copies, which were issued in lieu of the originals 
under an order of the court, were put in to claim thisfund. The 
creditor who raised it, resisted them and tendered an issue, sug- 
gesting payment. The whole matter was continued until April, 
1847, at which time this issue was withdrawn, and the right of 
Leroy M. Wiley, Parish & Co. and Clark & Pelot contested, upon 
the ground that they were barred by the dormant judgment act— 
more than seven years having intervened since the date of the last 
entry by the sheriff, upon their fi. fas. The Court below sus- 
tained the objection, and this decision being excepted to, it be- 
comes our duty to review it. 

_ The statute referred to is in these words, i. e.: “ All judgments [1.| 
that have been obtained since the 19th day of December, 1822, 
and all judgments that may be hereafter rendered in any of the 
courts of this State, on which no execution shall be sued out, or 
which executions if sued out, no return shall be made by the 
proper officer for executing and returning the same, within seven 
years from the date of the judgment, shall be void and of no effect; 
provided, that nothing in this act contained shall prevent the plain- 
tiff or plaintiffs in such judgments from renewing the same after the 
expiration of the said seven years, in cases where by law he or they 
would be otherwise entitled so to do, but the lien of such revived 
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judgments on the property of the defendants thereto, shall operate 
only from the time of such revival.” Prince 458. 

It is not worth while on the present occasion to discuss the pel- 
icy of this law. This was fully done in a former opinion delivered 
by this Court in February last, at Macon. I shall content myself 
with considering whether or not this case comes within its provisions. 

If the last entry of the sheriff, accounting for the final distribu- 
tion of the money raised by him in 1839-’40, was made at April 
Court, 1840, as he distinctly avers to be true in Clark & Pelot’s 
case, why then there is an end of the controversy ; for the final 
disposition of the fund last raised, in April, 1847, was just seven 
years from that date. And in case.of doubt upon a matter of fact 
like this, it would have been proper to have referred it-as an issue 
of fact, to have been found by a jury. 

_ But set aside this return altogether, for uncertainty or any other 
cause, and how stands the case? I assume it to be incontroverti- 
bly true, that the return next preceding this, must have been made 
on or before the first Tuesday in January, 1840. It carries inter- 
nal conviction upon the face of it ; for it recites that the stock of 
goods were sold from month to month, ¢o that period. Moreover, 
it is clear that the statemerit by the sheriff as to the proportion of 
the money which fell to such f. fa. from the amount of sales could 
not have been made until after the conclusion of the sale in Janu- 
ary, 1840. Taking this date, then, as a starting point, seven years 
had not elapsed up to October, 1846, when the fand in dispute was 
brought into court, and claimed under the old executions. And 
they continued to assert their right to it up to the decision in April 
thereafter. It is true that the issue of payment tendered by the 
Kelseys and Halsted in October, 1846, was withdrawn by them at 
the ensuing term, and that in the mean time the seven years had 
intervened. But the abandonment of this issue by them was no 
abandonment of their lien by Wiley, Parish & Co., and Clark & 
Pelot. They were men out of court. We do not decide, for it is 
not necessary, that an execution being sub judice, will stop the 
running of the statute—whether, for instance, if it had been hung 
up for more than seven years upon a claim, or for a length of time 
sufficient for the statute to attach, and the property should be found 
not subject, it would be a good bar to arrest any future action upon 
the fi. fa. until renewed. By analogy to the plea of the statute 
of limitations to actions upon notes and other instruments, it would 
be. And yet this case would certainly not come within the reason 
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and spirit of the, act passed to prevent a fraudulent enforcement 
of dormant judgments. Even vigilant creditors and innocent pur- 
chasers could scarcely complain that the process of the court had 
slumbered until it had become an instrument of fraud, when it was 
all the while in court, busily enforcing its rights. 

I repeat, however, that it is not necessary to express an opinion 
upon this point. It never was supposed that if suit was commenced. 
upon an instrument Jefore the limitation attached, that it could be 
arrested during its pendency and progress ; and it would be neces- 
sary to go this far to justify the rejection of those old fi. fas. If 
the seven years had not run in October, 1846, when they applied 
through the court for this money, it surely did not after that time, 
as the plaintiffs never discontinued their claim, but were maintain- 
ing their right constantly up to the final adjudication against them. 

We do not see, therefore, that we can do otherwise than reverse 
the judgment below as to the statutory bar. 





No. 44.—Jamzs Apams, adm’r. of Amos Rose, plaintiff in error, 
vs. NintAN Barrett, defendant in error. 


[1.] To render a witness incompetent on the ground of interest, it must be shown that 
he will either gain or lose by the direet legal operation and effect of the judgment, 
or that the record will be legal evidence for or against him in some other action. 


[2.] The interest to exclude a witness, must be a present, certain and vested interest, 
and not an interest uncertain, remote, or contingent. 

[3.] A witness is always presumed to be competent, and the burden of proof to show 
his incompetency, is on the objecting party. 

[4.] Where a witness entered into a covenant to guaranty and protect the title to cer- 
tain land against mortgages, judgments, or legal liabilities, which could operate 
as a lien or incumbrance on said land, it was held, that it was incumbent on the 
party objecting to the competency of the witness, to show affirmatively, that there 
was actually in existence, at the time of the trial, some mortgage, judgment, or 
legal liability, which could operate as a lien, or incumbrante, in order to exelude 
the witness on the ground of interest. 


In Equity. Upson Superior Court. Tried before Judge Fioxp. 


April Term, 1847. 
VOL. HL. 36 
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For the facts of the case, and the points made and determined, 
the reader is referred to the opinion delivered by the Supreme 
Court. 


A. H. Cuaprett, for the plaintiff in error. 
O. C. Gisson, for the defendant in error. 


In support of the decision below, defendant in error submits, 
that the witness, Thomas F. Bethel, was properly excluded, 
because he is interested both in the event of the suit and in the 
record: he is interested to discharge his liability created by his 
guaranty, which would be done by a verdict for the plaintiff in 
error; which discharge would be manifest in a suit on his guar- 
anty by defendant in error, by an exhibition in his defence of this 
record. Greenl. on Ev. secs. 404, 390, 392, 393, 395, 397; 2 Har. 
& Gill R. 176; 6 Greenl. R. 416,420; 2 Nott §& McCord R. 153, 
156; 1 Bailey R. 49, 364; 1 T. R. 296. 

Nor can the witness remove his interest, but the contract, which 
in this case makes him quasi a party, must speak, and must settle the 
question of his interest. Greenl. on Ev. secs. 422, 423, 387; 2 Bar- 
ley R. 473. 

And in all cases a release to restore competency, must be made 
by the party to whom he is liable. 1 Bailey R. 364. 


Por & Nisset, for the defendant in error. 


To the first ground of error, counsel for the defendant in error 
reply— 

That the witness was directly interested in the result of the 
cause in which he was called to testify, because if by his tes- 
timony the deed should be decreed to be cancelled, Bethel, the 
witness, would be ipse facto discharged from his liability on his 
covenant to save defendant in error harmless. 

All persons who have an actual legal interest in the result of a 
suit, are incompetent to testify. 1 Greenl. Ev. secs. 386, 392,393; 1 
Starkie Ev. 19, 20; 1 Phil. Ev. 36. 

The true test of the interest of a witness is, that he will either 
gain or lose by the direct legal operation and effect of the judg- 
ment. 1 Greenl. Ev. sec. 390; 1 Kelly 405. 
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Illustration of the nature of the direct interest that disqualifies 
the witness: 1 Greenl. Ev. secs. 392, 393; 3 Starkie R.132; 1 7. 
R.164; 1 Greenl. Ev. sec. 397. ° 

In reply to the second ground of error, counsel for the defen- 
dant in error contend— 

That the refusal of the Court below to permit the plaintiff in 
error to examine the witness rejected, to be sworn and examined 
on his voir dire, was proper, because the test of the witness’s com- 
petency'had been determined by the instrument to which the 
witness was a party, and it was not competent for the party offer- 
ing him to attempt to sustain him on the voir dire. 1 Greenl. Ev. 
secs. 422,423; Mott vs. Hicks, 1 Cowen R. 513. 


By the Court—W agner, J., delivering the opinion. 


It appears from the record in this cause, that a bill was filed in 
the Court below by the plaintiff in error, to cancel and set aside a 
deed executed by his intestate to the defendant in error, for a set- 
tlement of land in the county of Upson, on the ground, that the 
consideration for which said deed was executed was illegal. The 


deed conveying the land to the defendant in error, was executed 
by Rose, on the 12th day of March, 1842, by his attorneys in fact, 
and contained a general warranty of title. 

Afterwards, on the 24th day of March, it appears, that James 
Adams and Thomas F. Bethel, for certain considerations therein 
expressed, executed under their hands and seals the following 
guaranty. After reciting that Rose had bargained and sold the 
aforesaid settlement of land, mentioned in the deed from Rose to 
Barrett, the instrument contains the following clause: 

“ The said James Adams and Thomas F. Bethel, the said bar- 
gained lands sold as aforesaid unto the said Ninian Barrett, hath 
agreed to guarantee and protect, and do by these presents guar- 
antee, and will protect, the right and title to said lands unto said 
Ninian Barrett, his heirs, executors and administrators, against all 
and every mortgage, debt, judgment, execution, or legal liability 
against said Amos Rose, which could operate as lien or incum- 
brance upon said land, or destroy the title of said Ninian Barrett 
derived as aforesaid, and which said mortgage, debt, judgment, 
execution, or legal liability were in being at the time of making 
said deed of conveyance to said Ninian Barrett, from said Amos 
Rose by his attorneys in fact, &c.” 











280 SUPREME COURT OF GEORGIA. 


Adams, adm’r. vs. Barrett. 








This latter instrument, with the deed from Rose to Barrett, 
were attached by the complainant in the Court below as exhibits 
to his bill. On the trial of the cause in the Court below, the com- 
plainant called as a witness, to prove the illegal consideration of 
the deed from Rose to Barrett, Thomas F. Bethel, whose testi- 
mony was objected to by the defendant, on the ground that it 
appeared by the aforesaid guaranty attached to the bill of com- 
plainant, that he was interested in the event of the suit; and the 
Court being of the opinion that he was interested, so decided, and 
excluded his evidence. Whereupon the complainant excepted, 
and now assigns the same fgr error in this Court. 

[1.] Had the witness, Bethel, such an interest in the suit as ought 
to have excluded him? We think not ; and will proceed to state 
the rule of evidence, and then apply the facts of this case to the 
rule. In 1 Greenl. Ev. 458, sec. 390, the rule is stated to be, that 
“ The true test of the interest of a witness is, that he will either gain 
or lose by the direct legal operation and effect of the judgment, or 
that the record will be legal evidence for or against him in some 
[2.] other action. It must be a present, certain, and vested interest, 
and not an interest uncertain, remote, or contingent. And if the 
interest is of a doubtful nature, the objection goes to the credit of 
[3.] the witness, and not to his competency. For being always 
presumed to be competent, the burden of proof is on the object- 
ing party, to sustain his exception to the competency, and if he 
fails satisfactorily to establish it, the witness is to be sworn.” 

[4.] Whatare the facts relied on, to show that the witness had a 
“ present, certain, and vested interest’ in the event of the suit. The 
facts relied on are, that the witness guaranteed under his hand and 
seal, to protect the right and title to the land conveyed by Rose to 
Barrett, “against all and every mortgage, debt, judgment, execu- 
tion, or legal liability against said Amos Rose, which could operate 
as lien or incumbrance upon said land, or destroy the title of said 
Ninian Barrett, derived as aforesaid, and which said mortgage, 
debt, judgment, execution or legal liability were in being at the 
time of making the deed of conveyance to said Ninian Barrett by 
Amos Rose.” The witness, by his covenant, was bound to protect 
the title to the land from all mortgages, debts, judgments, execu- 
tions, or any legal liability against Rose, which could operate as a 
lien or incumbrance on said land, or destroy Barrett’s title thereto, 
or which existed at the time of making the deed from Rose to 
Barrett. The covenant does not assert there were any particular 
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mortgages, debts, judgments, executions, or any legal liabilities 
which could or would operate as a lien or incumbrance on the 
land, but as a general covenant against all mortgages, debts, judg- 
ments, executions, or legal liabilities which could operate as a lien 
or incumbrance on the land conveyed by Rose to Barrett. Now, 
does it follow as a necessary legal consequence, that because the wit- 
ness covenanted to protect the title to the land against all 
mortgages, debts, judgments, executions, or legal liabilities which 
could operate as a lien or incumbrance thereon, that any such mort- 
gages, debts, judgments, executions, or legal liabilities did im fact 
exist? There is none asserted in the instrument to exist, and unless 
it be shown that there are in existence some mortgages, judgments or 
other legal liabilities, against which Bethel covenanted to protect 
the land, we cannot readily perceive how he can be made liable 
on his covenant, or what interest he would have in the event of the 
suit. The fundamental error in this case is, we apprehend, in assu- 
ming that there are mortgages, debts, judgments or legal liabilities 
which would operate as an incumbrance on the land, and which 
Bethel by his covenant would be bound to discharge, when no such 
facts are affirmatively shown by the record. Because aman cov- 
enants generally against mortgages and all other incumbrances, it 
does not in our judgment follow, as a necessary legal consequence, 
that there are actually in existence any such mortgages or other 
incumbrances. The covenanter would only be liable on his general 
covenant when such incumbrances were actually shown to exist; 
and if there were no incumbrances in existence, against which he stip- 
ulated to protect the property, he would not be liable, notwithstan- 
ding his general covenant. 

It was urged on the argument, that inasmuch as the complainant 
in the bill sought to set aside the conveyance from Rose to Barrett, 
a decree to that effect would deprive Barrett of all power to call 
on Bethel, the guarantor, to protect him against the incumbrances 
specified in his covenant; for then, he would have no title to the 
land, and no interest in it which he could enforce; and that Bethel 
was called as a witness to destroy and set aside the evidence of 
Barrett’s right to maintain an action against him on his covenant. 

This position also assumes, that there were mortgages, judg- 
ments, or other legal incumbrances, actually existing, for which 
Barrett would be entitled to maintain an action on the covenant 
against Bethel. Unless there were some mortgages, judgments, 
executions or other legal incumbrances specified in the covenant, 
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actually in existence, how would the decree sgtting aside the deed 
from Rose to Barrett affect his interest? The covenant is a gen- 
eral one against a// incumbrances and liens, which might affect the 
title to the land, and in order to show that Bethel might be 
interested in obtaining the decree, so as to release him from the 
obligations of his covenant, it ought to have been affirmatively estab- 
lished that there were incumbrances, or legal liens, which would 
have constituted a breach of his covenant. If there were no lens 
or incumbrances in existence, at the time he was called to testify, then 
the decree cancelling the deed, would not alter, increase, or dimin- 
ish his liability. If it had been shown there was a mortgage, 
judgment, or other legal liability against Rose, which operated as 
a lien or incumbrance on the land, at the time of the trial, then we 
admit, there would have been force in the objection; as in that 
event, Bethel would have been interested to defeat Barrett’s right 
of action against him, on his covenant, by having his title to the 
land cancelled and destroyed. 

If it had been shown, that at the time of making the covenant, 
there were incumbrances actually existing, which would have 
rendered the witness incompetent, yet, if such incumbrances had 
been extinguished before the trial, the witness, in our judgment, 
would have been competent. The rule, as we have seen, requires 
that the interest of the witness must be a present, certain and vested 
interest; that the witness is presumed to be competent ; and that the 
burden of showing his incompetency on the score of interest, is on the 
oljecting party. What does the objecting party show here? He 
shows that the witness entered into a covenant by which he 
covenanted to indemnify the covenantee against all mortgages, 
judgments, or legal liabilities, which could operate as a lien or 
incumbrance on the land, purchased by Barrett from Rose; but 
he does not show, there were any mortgages, judgments, or legal 
liabilities, which could operate as a lien or incumbrance on the 
land, at the time the witness was offered to be sworn. 

To have excluded the witness on the score of interest, it was not 
only necessary to have shown the covenant relied on, but it was 
incumbent on the objecting party to have also shown that there 
was a mortgage, debt, judgment, execution, or some legal liability 
against Rose, which could operate as a lien or incumbrance on the 
land, or destroy the title thereof, actually existing at the time the 
witness was offered to testify. 

It was insisted by one of the counsel for the defendant in error, 
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that the witness had absolutely covenanted to warrant the title at 
all events, as,well against the decree now sought, as against liens 
and incumbrances. 

If such had been the legal effect of the covenant, we have only 
to say, the witness was called to testify against his own interest, and 
was therefore competent; for if the covenant extends to the title 
of the land, the witness was called to defeat and destroy that title; 
and in that event, would be liable on his covenant to Barrett, 
against whom he was called to give evidence. , 

Professor Greenleaf says: “It is hardly necessary to observe, 
that where a witness is produced to testify against his interest, the 
tule that interest disqualifies, does not apply, and the witness is 
competent.” 1 Greenl. Ev. 479, sec. 410. 

From the view we have taken of this case, we are of the opinion 
that the Court below erred in its judgment in rejecting the witness 
on the ground of interest in the event of the suit. Therefore, let 
the judgment be reversed, and a new trial granted. 





No. 45.—Assatom C. CLEAvELAND, plaintiff in error, vs. Eomunp 
Srewart, Natuan Respass, Witt1am Worrtuy and Joun 
Barker, survivors, defendants in error. 


[1.] An Incorporated Academy, is a private corporation, nutwithstanding it may derive 
its support in part, from the government. 

[2.] “We the Trustees of Oakchumpna Academy, promise to pay A.C. Cleaveland or 
order, six hundred dellars, for teaching a school at said Academy, during eleven 
months of the year eighteen hundred and forty. We pay the same money on the 
first day of the year, 1841. 

26th Oct. 1839. EpmuxD Stewart, 
Wm. Roserrson, 
Natu. Respass, 
Wm. Wortay, 
Joun Barker.” 
Nav hk / Held, that the makers of this paper are personally liable, and the words “ T'rus- 
tees of Sc., are merely words of description. 

[3.] Held also, that in a suit on this paper against the makers, they might plead and 
prove that the plaintiff contracted with them as agents, and that credit was givem 
to their principal ; also that the plaintiff might show by parol; that he contracted 
with them personally, and that he gave credit to them individually. 
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This was an action of Assumpsit, brought by the plaintiff in 
error, against the defendants in error,and William Robertson, then 
in life, but who died pending the action, in Upson Superior Court, 
and was tried before Judge Fioyp, April Term, 1847. 


The action was predicated upon an instrument, of which the 
following is a copy, to wit: 

“We the Trustees of the Oakchumpna Academy, promise to 
pay A.C. Cleaveland or his order, six hundred dollars, for teaching 
a school at said Academy, during eleven months of the year (1840) 
eighteen hundred and forty. We pay said money on the first day 
of the year eighteen hundred and forty-one. 

This 26th Oct., 1839. (signed) Epmunp Stewart, 

Wm. RoBertTsSoN, 
Natuan Respass, 
Won. Wortny, 
Joun Barker.” 

The defendants pleaded failure of consideration. During the 
pending of the case, and before the trial, William Robertson died, 
and by an order of the Court, the plaintiff was permitted to pro- 
ceed against the survivors. 

Upon the trial, the counsel for the plaintiff introduced the said 
instrument, and read the same in evidence to the jury. The testi- 
mony of John G. Stokes, taken by commission, was then read to 
the jury, in behalf of the plaintiff, which proved that the plaintiff 
offered his services in pursuance and in performance of said con- 
tract, and that the defendants refused to accept said services, and 
refused him permission to teach said school, alleging that the times 
had become hard, and that they could not make the money by 
the school, which they had promised to pay plaintiff for the teach- 
ing of the same, The plaintiff here closed. 

The defendants opened their case, and read their plea of failure 
of consideration, alleging that the plaintiff had conducted himself 
after the making of said contract, and before he was to enter upon 
‘ the execution of the same, in such a manner as to render him an 
improper person to have and take charge of said school; and then 
introduced William Robertson as a witness, who proved that he 
had been to school to the plaintiff, and that he was a good teacher ; 
that the students on one occasion, about the close of the school 
in 1839, turned plaintiff out, and forced him to permit them to have 
spirituous liquors ; and that some of the large students drank too 
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much. The defendants then introduced Inman Stephens to prove 
that accounts made out by plaintiff, in 1839, were too large, and 
whose testimony was objected to, and overruled by the Court. 
The defendants then introduced Elijah Thompson, who testified 
that plaintiff was a good teacher, and a sober man. The testimony 
of Samuel Carter, taken by commission, was then introduced, and 
proved a conversation between plaintiff and defendants, after said 
instrument was given, in which conversation plaintiff stated, that 
inasmuch as the hardness of the times was the only excuge, he 
should hold on to the instrument. The defendants then introduced 
the testimony of Jonathan Stewart and Willis Hobbs, taken by 
commission, which proved that at the last day of the school of . 
1839, the plaintiff and some of the students drank too much. The 
defendants then offered in evidence the plaintiff’s agreement in 
writing, made by him at the time of the execution of the instru- 
ment sued on, as fullows, to wit: 
“Georgia, Crawford county. By these presents, I, A. C. Cleave- 
land, bind myself to the Trustees of Oakchumpna Academy, to 
perform the various duties of a teacher at said Academy, so far as 
el, the said A. C., am competent ; commencing on the first school 
day in February next, and ending said school on the twenty-fifth of 
December thereafter, with a vacation of one week at the end of 
every three months. I further make over to the trustees, all claim 
on the State for the money that is coming to me, or said Academy, 
and hereby make them my lawful agent to draw such money. 
This 26th Oct., 1839, A. C. Cueavenanp.” 
And also the act incorporating the said Academy ; both of which 
were objected to by plaintiff’s counsel, on the ground that the 
defendants had uot pleaded the act specially, nor, that they were 
the agents of the incorporation, nor, that the contract with plaintiff 
was made by them as such. Whereupon the objection was over- 
ruled by the Court, and said instrument was admitted in evidence, 
and the act incorporating said Academy read to the jury. The 
defendants then closed. * 
The plaintiff, in rebuttal introduced the testimony of Samuel 
Carter, taken by commission, which proved that the plaintiff was 
a good teacher, and that the defendants were well pleased with 
him as such. The plaintiff then introduced the testimony of Wal- 
ter T. Murchison, which proved’ in substance the same as Carter’s. 
The plaintiff then offered Samuel Wilson and ——— Cobb, to 
prove, that it had been the custom at the said academy for the 
VOL, III. 37 
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trustees to employ a teacher and pay him out of their individual 
funds, and to take the subscription to the school for the purpose 
of remunerating themselves therefor; which was objected to on 
the part of the defendants, on the ground that it was irrelevant, 
and could not be received to explain the written contract; the 
objection was sustained by the Court, and the testimony ruled out. 

After argument: before the jury, the Court below pronounced 
the following opinion: 

“That at the time when a motion for a nonsuit was made, the 
Court was not satisfied that the defendants were not liable in their 
-individual capacity upon the instrument set forth in the plaintiff’s 
declaration, and therefore refused to nonsuit. The defendants 
have introduced in evidence a paper bearing date on the same 
day with the instrument declared on, made at the same time, and 
between the same parties. The two instruments show but one 
contract ; the one binding the trustees, and the other the plaintiff. 
In construing the contract so as to ascertain the liabilities of the 
parties, both instruments must be taken together; and thus taken, 
in the opinion of the Court, they show the defendants liable only 
in their corporate capacity. And, as the whole case, in the opiniom 
of the Court, turns upon that question, the jury are directed to 
find for the defendants.” 

To which decision the counsel for the. plaintiff excepted. 

1. Because said Court allowed the defendants to give in evidence 
the act of the Georgia Legislature, incorporating said Academy, 
when said defendants had not plead that they acted as the agents 
of said corporation in the contract with plaintiff, and that they 
were not individually bound thereon. 

2. Because the Court erred in ruling out the testimony offered, 
to prove that it was the custom of the trustees of said Academy- 
to employ a teacher and pay his salary out of their individual 
funds, they taking the subscription to the school for the es nga 
of reimbursing themselves. 

3. Because the Court erred in holding, that said defendants 
were not individually bound upon said contract, but that they 
contracted in their corporate capacity, and were liable, if at all, in 
that capacity. . 

4, Because said Court erred in directing the jury to sign a 
verdict for said defendants, and in not allowing them to retire and 
consider of the testimony submitted in the cause. 
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G. R. Hunter, and Green & Causey, for the plaintiff. 






A. W. Hammonp & O. Gipson, for defendants. 










Green, for the plaintiff in error, contended— 
The Oakchumpna Academy is a corporation, and can contract in 
but two ways; it may contract by its corporate seal, or by:an 
authorized agent. Story on Agency, ch. 2, sec. 16; ch. 5, secs. 
52, 53. A corporation is an artificial person, and hence the reason 
of the rule. This contract is not by the corporate seal, neither is 
it by an authorized agent. The note does not show either. To 
bind the corporation, the note should either be by the corporate 
seal, or by an agent duly authorized, because the charter does not 
authorize the making of promissory notes. Dawson Comp. 21; 1 
Blackstone Com. 472 ; 2 Kent Com. 289, 290, 291. All acts incor- 
porating privileged companies must be construed strictly; this is 
the modern rule. 2 Kent Com. 299. 

It is contended that the defendants acted as the agents of the 
corporation, and are therefore not personally liable. The rule is, 
that government agents are prima facie not liable. Story on 
Agency, sec. 302; Macheath vs. Haldimand,1 Term R. 177; 1 
tb. 674; 1 Cowen R. 513; 19 Johns. R. 60; 8 Cowen R. 191; 
Ghent vs. Adams et al.,2 Kelly R. 214. But the agents of private 
persons or corporations are always prima facie individually liable, 
unless their liability is positively negatived on the face of the con- 
; tract. The Oakchumpna Academy is a private and not a public 
corporation. Sotiety vs. New Haven, 8 Wheat. R. 464; Dartmouth 
College vs. Woodward, 4 id. 518. A number of cases could be 
shown to the same point, but suppose these sufficient. The 
defendants are personally liable, whether they acted as the agents 
or as the corporation itself. The language is, “ we the trustees;” 
the word “trustees”” is mere descriptio personarum. Story on 
Agency, secs. 154,155. The rule is the same as to sealed instru- 
ments. 7#b. sec. 155; 1 Chitty Pl. 80; Taft vs. Brewster,9 Johns. 
R. 334; Hills vs. Bannister, 8 Cowen R. 31. In the last case, the 
note was given for a debt due from the corporation, and so men- 
tioned, which makes it a strong case. In Stonevs. Wood,7 Cowen 
R. 453. Chief Justice Savage remarks: ‘‘ Whatever authority one 
person may have tobind another, if he does not sign ‘as agent or 
attorney, he binds himself and no other person.” Again, Stackpole 
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vs. Arnold, 11 Mass. R. 27; ‘White vs. Skinner, 13 Johns. R. 307; 
Tippets vs. Walker, 4 Mass. R. 594, are all leading cases upon 
this point. Again, Brockway vs. Allen,17 Wend. R. 40; 3 id. 94; 
10 id. 271; a. 87, are all cases in point, and conclusive of this 
ground. But still further, Story on Agency, secs. 154, 155, 156, 157, 
158, 159; 2 Kent Com. 630,631. There are cases where both 
principal and agent are bound, or either at the election of the plain- 
tiff. Story on Agency, 161; 2 Kent Com. 630, 631. In making 
this note the corporation did not contract, because the word “ we” 
is used, referring to the various persons defendants ; a corporation 
cannot be used in the plural—a corporation is but one person. 
This action has been commenced against the defendants in their 
individual capacities ; they have pleaded failure of consideration 
alone. To have avoided personal liability they should have 
pleaded their agency, or corporate capacity, because they are lia- 
ble prima facie from the face of the note. The plea would have 
been one of confession and avoidance; such defences must be 
pleaded even under the English rule, 1 Chitty Pl. 554, and especially 
under our statute. Johnson § Black vs. Ballingal, 1 Kelly R.68; 
Buchannon vs. Dill, ib. 256. Now, to show that this note is within 
this rule, see the above cases in 17 Wend. R.; 13 Johns. R.; 9 
id.; 4 Mass. R.; 19 Johns. R. 60; 1 Cowen R. 536; 7 id. 453; 
3 Wend. R.; 107d. Again, if a person seek to avoid personal 
liability, he must show a remedy against some other person; how 
would a declaration look declaring against one small corporation 
_in the plural, thus, they the “Oakchumpna Academy promised,” 
&c. 4 
The Court below should have allowed testimony showing the 
custom prevailing at the time the contract was made, and by 
which the contract must be construed. This is not in violation of 
any rule. See Greenl. Ev. secs. 292, 293, 294. Such evidence is 
not to vary or alter the contract, but to show what the contract is 
according to the understanding of the parties. 7.282. The cus- 
tom of the place may be given in evidence to aid the court in 
. the construction of the contract, 7b. 293, 294; Renner vs. Bank 
of Columbia, 5 Cond. R. 691; Halsey vs. Brown, 3 Day R. 346; 
Yeaton vs. Bank of Alexandria, 2 Cond. R. 186; 9 Mass. R. 155, 
all in point, and showing that a custom which prevails, may be 
given in evidence to aid in the construction of the instrument. 
The Court below should have submitted the questions of fact to 
-the jury ; there was evidence from which the jury could have 
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arrived at the conclusion that it was the intention of the parties 
that the defendants should be individually bound. Where there 
is any evidence, the jury must determine as to its weight. Stell 
vs. Glass, 1 Kelly R. 475, and cases there cited. 


A. W. Hammonp and O. C. Gisson, for the defendants in error, 

Submitted that whenever the capacity in which parties contract 
is manifest in the contract, oreby contemporaneous writings, their 
liability cannot be varied from the contract; and insisted that the 
note sued on, in its body showed clearly that the defendants in 
error did not contract as individuals, but as trustees; and that such 
was the understanding of the plaintiff in error, is made, if possible, 
more striking, by his obligation given at the same time as the note. 
11 Mass. R. 27, 29; Story on Agency, secs. 147, 155, 274, 275, 278, 
52, 53; Greenl. Ev. secs. 278, 282, 283; Harper R. 120; 1 Cowen 
R. 536. 

The usage rejected was not such as could be proved. Greenl. 
Ev. sec. 292, and note 4. 

The counsel for defendants insisted further, that they were not 
liable. individually, and cited Ghent and others vs. Adams, 2 Kelly 


R. 214, and relied upon that case, and the cases there cited. They 
contended that, admitting the defendants were private agents, yet 
the contract disclosing their principal, and no fraud practised, the 
principal was bound and not the agents. The credit was given to 
the incorporation, the trustees being the mere agents through whom 
the contract was made. 


Honter, for the plaintiff in error, in conclusion. 

A corporation cannot contract directly, except under seal, yet it 
may, by vote or other act sufficiently expressive of the corporate 
will and intention, appoint an agent, whose acts and contracts, 
within the scope of his authority, will be binding on the corpora- 
tion. 1 Nott § McCord 231. Applying this rule to the present 
case, it was competent for the Oakchumpna Academy to have con- 
tracted directly with the plaintiff in error, under its seal, as 
provided for in the act of incorporation, or to have delegated the 
power of making the contract to the defendants in error, and in 
the latter event it would have been the act and deed of the corpo- 
ration..’ Has this contract been executed in either of these two 
modes? That the seal of the corporation has been used, is not 
pretended, and it is equally clear that the defendants in error have 











290 SUPREME COURT OF GEORGIA. 


Cleaveland vs. Stewart and others. 








not made this contract as the agents of the Oakchumpna Academy. 
The name of the principal does not appear on the face of the paper, 
except as descriptio personarum, and is not signed by any person 
as agent for the corporation. It is, then, the individual act of the 
defendants in error, and they are individually liable. But while it 
is manifest on the face of the instrument that the defendants in 
error are individually liable, and contracted as individuals, could 
they not have discharged themselves by pleading that they acted 
as the agents of the incorporation in making the contract, and dis- 
closed their agency, and supported this plea by proof at the trial ? 
The consideration of this question becomes unnecessary, since no 
pléa of agency was put in, and no proof of it adduced on the trial. 
We may safely conclude, then, that the instrument declared upon 
is the individual obligation of the defendants in error, and that the 
Court below committed error in ruling the contrary. 

We hold that the Court below committed error likewise, in 
excluding from the consideration of the jury, evidence of the cus- 
tom and usage which prevailed at said academy, by which the 
trustees were held personally liable to the teacher for his services, 
they taking the school as an indemnity to themselves. This rule 
is applied to contracts in the transactions of life, upon the princi- 
ple of presuming, that, in such transactions, the parties did not 
mean to express in writing the’whole of the contract by which 
they intended to be bound, but a contract with reference to known 
usage and custom. Evidence of custom and usage is admissible 
to annex incidents to written contracts, in neatters with respect to 
which the contract is silent. 1 New Library, Law of Eq., 144, 145. 

We insist upon a reversal of the judgment of the Court below, 
upon the further ground that the Court committed error in assum- 
ing a certain fact to be proved, viz: that the instrument declared 
upon, was the corporate act of the defendants in error, which 
should have been left to the jury. It is for the jury to determine 
upon the effect of evidence, parol or written, after it is submitted ; 
while the judge is called upon only to instruct the jury as to the 
law, if they shall from the evidence find a particular fact to exist. 
In this case, the Court said what effect plaintiff’s and defendant’s 
testimony should have; and after the case had been argued by 
counsel on both sides, withdrew the facts from the consideration of 
the jury, and directed the jury to find a verdict for defendants ; 
and this we say was error in the Court below. The contract or 
note sued upon, having been read in evidence to the jury without 
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objection, the effect of it, as well as the other evidence submitted in 
the cause, were then questions exclusively for the consideration of 
the jury. Stell, guardian vs. Glass, 1 Kelly R. 487. We are, how- 
ever, far from believing, that the pure and able Judge who tried 
this cause in the Court below, intended to trespass upon the rights 
and privileges of the jury. 


By the Court.—Nisset, J., delivering the opinion. 


I do not consider, as claimed by counsel, that this case is [1.] 
controlled by that of Ghent vs. Adams, in 2 Kelly R.214. In that 
case, the instrument sued on was made by certain individials, with 
the addition of the letters J. I. C. to each of their names. The 
Court ruled that they were not individually liable upon the face of 
the paper; that the letters J. I. C. indicated their character as 
Justices of the Inferior Court, and as public agents; and that credit 
must have been given to them in that character. Being .public 
agents—the agents in fact of a political or public corporation— 
persons dealing with them are presumed to know that fact, and to 
contract with them in that character. It is argued that the 
Oackchumpna Academy is a public corporation, and upon the 
reasoning in Ghent vs. Adams; if it is, these defendants are not 
personally liable. But in our judgment, it is not. Incorporation 
gives to many institutions, as banks, rail-road companies, colleges 
and schools, a certain public character; the public are interested 
in them, and they subserve valuable public purposes; but they 
are not legally public incorporations. A corporation is public 
when it has for its object the government of a portion of the State; 
and although in such a case it involves some private interests, yet 
as it is endowed with some portion of political power, the term 
public has been deemed appropriate. Another class of public 
corporations are those which are founded for public—although not 
political or municipal—purposes, and the whole interest in which 
belongs to the government. Thus, a bank, organized by the gev- 
ernment for public purposes, is a public corporation if the whole 
of the stock and all the interest in it, reside in the government. 
Ang. & Am. Corp. Introduction 9; Dartmouth College vs. Wood- 
ward, 4 Wheat. R. 518; 2 Kent, 275. So the Trustees of the 
University of Alabama, were held for the same reasons, a public 
corporation 5 Stew. § Por. Ala. R. 17; and so would, no doubt, 
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the University of Georgia be held; and so sine the Geum al Bank 
of Georgia. But as to the last named, there may be doubt. 
Towns, cities, counties and parishes, are public corporations. 
Ang. & Am. Corp. 25; 1 Bald. C. C. R. 222; 2 Kent Com. 275. 

But banks founded on private capital, hospitals founded on pri- 
vate benefactions, and colleges founded and endowed by private 
. enterprise and liberality, although the funds may in part be de- 
rived from the bounty of the government, dre private corporations. 
4 Wheat, R. 518; 7 Serg. § Rawle 559 ; 2 Kent. Com. 274, 275; 1 
Sum. C.C. R. 276; 9 Wheat. R.907. An incorporated academy, 
founded on private funds, is, like a college, a private corporation. 
It is no denial of this position, that they are entitled, under 
certain conditions, to share in the academic fund. This bounty 
the academy can receive or not. It is the beneficiary of the State, 
but that gives the State no rights over it; it may withdraw its 
bounty, but it has no visitorial powers over it. This principle was 
settled in the case of Allen vs. McKeen, reported in 1 Sum. C. C. 
R. 276. That case made the question whether Bowdoin College 
was or not a public incorporation ; it was argued that it was, be- 
cause its funds had been generally derived from the bounty of 
the government. Mr. Story, in a learned opinion, decided that it 
was a private corporation ; and that it was so, notwithstanding its 
funds had been generally derived from the bounty of the government. 
[2.] The instrument upon which this action is founded, is in the 
following words : 

“We the Trustees of Oakchumpna Academy, promise to pay 
A. C. Cleaveland or his or der, six hundred dollars, for teaching a 
school at said Academy, during eleven months of the year eigh- 
teen hundred and forty. We pay the same money on the first day 
of the year eighteen hundred and forty-one. 

This 26th Oct., 1839. Epmunp Stewart, 

WM. Rosertson, 
Nartuan Respass, 
W. Worrny, 
Joun Barker.” 


A plea of mcompetency from intemperance, false charges for 
tuition the previous year, and such general character, that the 
signers of the above paper were unable to make up the school; 
was filed. There was no plea filed to the effect that they were not 
personally bound, and that the credit was given to the corporation. 
In addition to the before recited instrument, the record exhibits a 
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paper signed by Cleaveland, and bearing even date with it, in 
which he binds himself to the Trustees of Oakchumpna Academy 
to perform all the duties of a teacher, from the 1st day of Febru- 
ary, 1840, to the 25th December thereafter, and relinquishes to 
them all claim to the money that might be coming to the academy 
from the State. The suit was brought against the defendants in 
their individual character, to charge them personally. The defend- 
ants demurred to the writ, upon the ground that they were not 
liable personally, and the Court overruled the demurrer. Upon the 
trial, however, the paper signed by Cleaveland being in evidence, 
the presiding judge charged the jury, that taking the two papers 
together as evidence of the contract, the defendauts were not 
liable in their personal characters, To this charge the plaintiff 
excepts. We think that the paper signed by Cleaveland, so far 
from disproving that the contract was by these defendants person- 
ally, and that the credit was given to them individually, strengthens 
that idea. The paper made by Cleaveland, is in the nature of a 
covenant with the trustees, and not with the academy in its cor- 
porate character, that he will discharge the duties of teacher. In 
it he relinquishes to them the dividend which might accrue to the 
institution, from the State; which relinquishment seems to us to 
imply, that he was not looking to the academy, as a corporation, 
for his money, but to them; and also that they had assumed to pay 
him, and required this relinquishment that they might control the 
whole income of the institution, and thus protect themselves, Thus 
viewing this paper, and looking at it and the instrument together, 
we think these defendants were personally liable. Judging as we 
do, however, that the paper made by Cleaveland, has but little to 
do in any way with the question, we lay it aside. The real ques- 
tion is, were these defeudants liable personally upon the instru- 
ment sued on? We think the learned judge presiding below, 
was right in the view he took of this question on the demurrer, and 
wrong in his eharge to the jury. ° 
I quote from Chancellor Kent the two rules, which, to my mind, 
apply to this question, and by which it is to be tested; premising 
that, upon the supposition that this corporation, and not the indi- 
viduals, is bound, it is bound by the act of its agents; and there- 
fore the question is one of liability between the defendants, as 
agents, and their principal. “It is a general rule,” says Chancellor 
Kent, “standing on strong foundations, and pervading every system 
of jurisprudence, that when an agent is duly constituted, and names 
VOL. Ill. 38 
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his principal, and contracts in his name, and does not exceed his 
authority, the principal is responsible, and not the agent.” 2 Kent 
Com. 630. Such is the rule on one side; upon the other, it is as 
follows: “ But if the agent binds himself personally, and engages 
expressly in his own name, he will be held responsible, though hé 
should in the contract or covenant give himself the description or 
character of an agent.” 2 Kent Com. 632. Looking at this case 
in the light of these two rules, I remark, that the corporate name of 
this institution is not subscribed to this instrument, in its own proper 
designation, by its officers, or any one purporting to be its agent. 
The paper is signed by five individuals, who are, to all appearance, 
joint promissors. In the body of the instrument, they make a per- 
sonal undertaking to pay; they say, “we the Trustees of the 
Oakchumpna Academy, promise,’ &c., and afterwards, “we pay 
the same money,” &c. An assumpsit is not found in the instru- 
ment on the part of the corporation. Ifthe instrument had declared 
“that the Oakchumpna Academy promise to pay,” signed as it is, ~ 
perhaps the question would have been different; or if these defend- 
ants, being the agents, had described themselves as such by their 
signature, the authorities would then have justified a doubt. The 
true and only safe way for an agent to execute a contract, is to 
sign the name of his principal, adding thereto, by himself, agent. 
What, then, causes this paper to differ from any personal under- 
taking in writing? It is said, in this, that in the body of the 
instrument they describe themselves as “ the Trustees of the Oak- 
chumpna Academy.” That, say the counsel, characterises this as 
the undertaking of the Oakchumpna Academy. We think it only 
descriptive of their condition—only descriptio personarum. They 
are to be construed as saying, that they who are Trustees of 
Oakchumpna Academy promise, &c.—they do uot the less promise 
to pay because they are trustees, nor is their liability the less or 
more because they choose to say that they are trustees of this acad- 
emy. Suppose’ they had said, we ministers of the’ gospel, or we 
lawyers, or we blacksmiths promise to pay, their liability would not 
have been increased or lessened by such a description of them- 
selves. The only advantage they derive from this description of 
themselves is, the evidence it affords of their right to go back upon 
this corporation—if indeed it was ¢¢s debt—for remuneration, in the 
event of their having it to pay. I shall now proceed to show that 
this view of this paper is sustained by authority. And first, 
the rule as laid down by Chancellor Kent covers this case fully—it 
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is just the case described by the rule. These deféndants, we will 
assume, are in this transaction the agents of the Oakchumpna 
Academy. Now, if they have bound themselves personally 
have engaged expressly in their own names, they will be held 

sible though they have in the contract given themselves the descrip- 
tion or character of agents. But in this case they have bound 
themselves personally, they have engaged expressli/ in their own 
names to pay this money, therefore they are liable, although they 
describe themselves in the contract as trustees of the Oakchumpna 
Academy. Mr. Story remarks, to the same effect with Chancellor 
Kent, as follows: “lf from the nature and terms of the instrument, 
it clearly appears, not only that the party is an agent, but that he 
means to bind his principal, and to act for him, and not to draw, 
accept or indorse the bill on his own account, that construction will 
be adopted, however inartificial the language, in furtherance of the 
actual intention of the instrument.’ Now, it can not be said that 
there is any evidence on this paper that these defendants meant,to 
bind their principal, nor can such intention be inferred from the 
nature of the instrument; for as I have before remarked, there is 


‘ nothing in the paper which can make it differ at all—unless the 


description of these persons as trustees can—from an out and out 
personal undertaking ; aside from ¢hat, it is a perfect case of per- 
sonal liability. But that description does not change the character 
of the paper; so say the authorities, for Mr. Story proceeds— 
“ But if the terms of the instrument are not thus explicit, although 
it may appear that the party is an agent, he will be deemed to have 
contracted in his personal character.” Story on Agency, 146. The 
like doctrine is held upon the highest authority in England. The 
case of Appleton vs. Binks, reported in 5 East, 178 is a leading 
common law case. There the defendant had covenanted for him- 
self, his heirs, executors, and for another; the court held that 
he was personally bound notwithstanding, although he described _ 
himself in the deed as covenanting for and on account of another. 
In Burrell vs. Jones, 3 B. and Ald. R. 47, (5 Eng. C. L. R. 223,) 
certain solicitors had undertaken to pay to a landlord a sum of 
money as rent, in these words, to wit: “ We, as solicitors to the 
assignees, undertake to pay,” &c., their individual names being 
subscribed. It was ruled that they were personally liable, notwith- 
standing the description of themselves as solicitors. Abbot, C. J., 
said : “I am of opinion that the expression used 4m this under- 
taking, ‘ we, as sdlicitors,’ binds those who personally signed it.” 
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Bayley, J., said: “I am of the same opinion. It is clear that an 
agent may so contract as to make himself personally liable, and I 
a. that the words here used, ‘ we undertake,’ are sufficient to place 
the defendants in that situation. The language of an instrument 
is to be taken mist strongly against the party using it. Now, 
when the party used the words ‘ we undertake to pay,’ they in 
effect say, that they are the persons to whom the other patty is to 
look for payment.” Best, J., remarks: “The terms ‘as solicitors,’ 
are merely descriptive of the character they fill, and which has 
induced them to undertake.” This case is in its features the same 
with the one I now review. These defendants say, “we promise 
to pay,” “we pay thesame money,” &c., just as the solicitors did 
in the case in B. & Ald. : 
‘ In the case of Tippets vs. Walker et al, 4 Mass. R. 594, a 
committee appointed by the directors of a turnpike company, cov- 
enanted under their hand and seal, with the plaintiff, describing 
themselves in the instrument as a committee of the directors of that 
company. Parker, C. J., held them personally liable. Soin a later 
case, to wit, Stackpole vs. Arnold, reported in 11 Mass. 29, the 
same learned judge lays down the following rule: “ No person is 
to be considered the agent of another, unless he stipulates for his 
principal by name, stating his agency in the instrument which he 
signs.” In Duvall vs. Craig et al, 2 Wheat R. 45,.Robert Johnson 
and Elijah Craig entered into a covenant of warranty, describing 
themselves as the trustees of one John Craig, and as such trustees 
undertook to warrant, and sign their names as trustees, and were 
held personally liable. “If,” says Story, J., “the trustee chooses 
to bind himself by a personal covenant, he is liable at law for a 
breach thereof, in the same manner as any other person, although 
he describes himself as covenanting as trustee; for in such case the 
covenant binds him personally, and the addition of the words as 
trustee, is but a description of the character in which he acts, for his 
own protection.” In Fash vs. Ross, 2 Hill S. C. R. 294, Johnson, 
J., rules as follows : ‘An agent may, if he will, undertake to do the 
act for his principal, and if he does, he is bound, although he describe 
himself as agent.” The case of Tafft vs. Brewster, 9 Johns. R. 334, 
is also a strong case in support of these principles; but as I must 
believe that they are already impregnably fortified, I shall do no 
more than refer to the authorities already quoted, as well as others. 
Story on Agency 146, sec. 155; Ang. §& Am. Corp, 253; Paley on 
Agency, by Lloyd, ch. 6, sec. 1, p. 378 to 402; 11 Mass. R. 27, 29; 
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Leadbitter vs. Farrow, 5 M. & S. R. 345; Kennedy vs. Gouveia, 3 
Dow. & Ryl. R. 503; Stephens vs. Hill, 5 Esp. R. 247; 2 Kent 
Com. 630, 631; 4°Mass. R. 595; White vs. Skinner, 13 Johns. R. 
301; 9 id. 334; Appleton vs. Binks, 5 East R. 148; Claylill vs. 
Fitzgerald, 1 Wils. R. 28, 58; 2 Vernon R. 280; Ryan & Moody 
229; 1 Car. & Payne, 648; 2 Wheat. R. 45; 3 Chitty on Com. & 
Manuf. 211, 212. . 

The Court below permitted the defendants to go into proof [3.] 
that the plaintiff contracted with them as agents of the corpora- 
tion, without having plead that fact, and in this particular, exception 
is taken, and clearly well taken. The general issue was not filed 
in this case; there is no plea at all, but one special plea to which 
I have before adverted. Now, the Cgurt permits the defendants 
to give in evidence the law incorporating this academy, and other 
evidence the effect of which is to discharge themselves, under the 
view of the case taken by the Court, and that, too, without notice 
to the plaintiff, and without plea. This is plainly a case where the 
defence should be spread on the record. This defence is clearly 
within the requirement of our statute, that a defendant shall 
plainly, distinctly, and fully set forth in writing his grounds of 
defence. 

The presiding judge having determined that the defendants 
were not personally liable, withdrew all the evidence in favour of 
the plaintiff from the jury, and directed them to find for the 
defendants. In this particular also, exception is taken, and, we 
think, well taken. The rule in cases of the kind now before us, 
further is, that “ the liability of the principal depends upon the 
facts that the act was done in the exercise and within the limits 
of the powers delegated, and especially, that it was the intent of 
the parties that the principal and not the agent should be bound. 
In ascertaining these facts as connected with the execution of a 
written instrument, it has been held that parol testimony is admis- 
sible,” Ang. § Am. 236. This Court has ruled to the same 
effect in two instances. 1 Kelly R.429; 2 1b. 218; 5 Wheat. R. 
326; 1 Cowen R. 536; 12 Mass. R. 240; 1 Cranch R. 345; 6 Ad. 
§ Ell. R. 468; 8 Meeson 5 Welshby R. 440; Story on Agency, 190, 
191, 334, 335, 336. According to this rule, it was competent, if 
the pleadings would have permitted it, for the defendants to prove 
that the academy was incorporated, that they acted as its agents, 
and that the plaintiff looked to the incorporation for his money. 
So also on the other hand, particularly as the Court had ruled that 
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they were not persofally liable, and the plaintiff’s action being 
against them in their individual characters, it was competent for 
him to sustain his action by proof that the contract was personal, 
and that he gave credit to them individually. There was some 
evidence, as we learn from the record, that the plaintiff gave them 
and not the corporation, the credit. Whatever it amounted to, 
‘ whether little or much, the jury were the judges. It ought to 
have been submitted to them, and in withholding it, we thipk the 
Court erred. We do not believe that the Court erred in refusing 
the evidence offered by the plaintiff, to prove that it was the custom 
of the members of this corporation to take themselves the income 
of the school, and become personally responsible for the teacher’s 
salary. But as this point, was not insisted on by the plaintiff in 
error, I shall not discuss it. 
Let the judgment of the Court below be reversed. 





No. 46.—Leroy Naprter, plaintiff in error, 7s. Joun Neat, defen- 
? P , 
dant in error. 


{l. An exemplification of the record of a case, under the hand and seal of the clerk, 
exhibiting, among other things, the assignment by the plaintiff of the writ of fieré 
facias, is admissible in evidence to prove the transfer. 

[2.] It is not necessary to give notice of the first suit, in order to recover over against 
the security or other party ultimately liable; with notice, the former judgment is 
conclusive ; without it, prima facie evidence only of liability. 


Assumpsit. From Bibb Superior Court. Tried before J udge 
Fioyp. May Term, 1847. 


For the facts of the case, and the errors alleged, &c., the reader 
ig referred to the decision delivered by the Supreme Court. 


Powers & Wurtttr, for the plaintiff in error. 


Joun J. Gresuam, for the defendant in error. 


Mr. GresHamM argued— 
1. The jf. fa. against Sentill having been satisfied and returned 


to the office whence it issued, became an office paper, was not the 
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property of the plaintiff in the case below, and was beyond his 
control. It could not be produced by him, nor could the clerk be 
compelled to produce it under a subpcena ducas tecum. The exem- 
plification of that fi. fa. with the entries thereon, was the highest 
evidence within the power of the party to produce. 

2. The transfer from Napier to Neal having been entered on 
the fi. fa., became a part of it, and must regularly have been 
recorded with it, as well as the entries of the sheriff or attorney of 
record. If the defendant below had denied the genuineness of 
the transfer, he should have litigated that matter in the Court in 
Merriwether. He has, otherwise, been remiss, in permitting a 
party to control the fi. fa. to whom it did not belong. 

3. A judgment may be introduced as against others than parties, 
to prove the quantum of damage, or by way of inducement. This 
judgment in Meriwether is the judgment of a court of sole juris- 
diction over the subject matter. It is conclusive upon the parties, 
and is here introduced to prove the quantum of damage. 4 Term 
R. 590; 3 Phil. Ev. 817, notes; 9 Mass. R. 1,4; 1 Greenl. Ev. 
592, 597. 

4, The subsequent proceedings on the affidavit of illegality, in the 
case in Meriwether county, were carried on as appears by the 
record, in the name of Napier, and he is bound by them, without 
notice. 


By the Court—Lumpuin, J., delivering the opinion. 


Leroy Napier recovered judgment in Meriwether Superior 
Court, against one Joseph Sentill, on a promissory note for $3,480 
principal, and $475 60 interest—the note having been drawn to 
bear interest from the date if not punctually paid. The judgment 
included the ack interest. Napier transferred the execution to 
Neal, the assignment being indorsed on the fi. fa. for the full 
amount appearing to be due thereon. Neal some time thereafter 
undertook to enforce payment, when Sentill, the defendant, made 
an affidavit of illegality, upon the ground that the judgment was 
entered up for two hundred and eighty-six dollars and fifteen cents 
too much—that being the amount of the back interest—and the 
Court decided that there was error in the execution, and it was accor- 
dingly abated to that extent. Neal now sued Napier, in an action 
of assumpsit, to recover back from him, the sum which he had thus 
lost ; and upon the trial, offered in evidence an exemplification of 
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the record of the proceedings in the case of Napier against Sen- 
till, including the illegality and the assignment, and here concluded 
his testimony. It was objected on the part of Napier, that the 
transfer could not be proven in this way; and that this record 
could not be evidence against him, he not having been notified of 
the pendency of the proceeding of illegality. The Court over- 
ruled the objections, and thereupon Napier’s counsel excepted. 

[1.] As to the mode of proving the assignment, the question is 
not free from difficulty. The original writing would seem to be 
the best evidence of the fact, if in the power or control of the 
plaintiff. But he has not, neither is he entitled to, the custody of 
it. It is indorsed upon the execution itself, which has been 
returned, or it should have been, to the clerk’s office whence it 
issued, and to which it properly belongs, as a part of the proceed- 
ings in the cause. In this respect it differs from a note and other 
private instruments, which, when used in evidence, are, or may 
be, still retained in the possession of the party. It is the custom, 
I know, to file notes which are sued on in the clerk’s office. In 
the courts of the United States, this is not ever permitted. This 
assignment might have been made in a separate paper, but Napier 
himself elected to indorse it upon the process of the court. This 
process, or writ of fieri facias, is not presumed to be, and in reality 
never should be, in the possession of either the plaintiff or his 
assignee. It of right belongs to the ministerial officer whose duty 
it is to execute it, and when it has performed its functions, it should 
be returned by him to the clerk’s office, in order that the record of 
the case may be perfected. .This has been done in the present 
instance, and we do not readily perceive how this assignment 
could have been procured by Neal. The act of 1811, amended by 
that of 1830, but not perhaps either superseded or materially 
altered, except as to the,form of attestation, makes authentic as 
evidence before any court of law or equity in this State, the certifi- 
cate, under his hand and seal, of any public officer, either of the 
State or of any county, to any copy or transcript of any record, 
document or paper of file in the respective offices under their con- 
trol or management, or to which they may be lawfully attached. 
Prince 215, 220. The language of these statutes is exceedingly 
broad. It is true that the right is reserved, and very properly, to 
the courts, of requiring the production of the originals, or account- 
ing for them should the ends of justice make it necessary ; other- 
wise this proof is deemed sufficient. The act of 1823, Prince 217, 
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expressly authorizes the courts to receive in evidence the certified 
copies of official bonds, in suits against executors, administrators, 
and guardians, or any other public officer and their securities, 
unless the same shall be denied on oath. Had Napier pleaded 
non est factum to the assignment, the Court, no doubt, under the 
power reserved to it by the acts of 1811 and 1830, would have 
ordered the original to have been produced or accounted for. It 
is the daily practice of all our courts to allow the entries of offi- 
cers, parties and attorneys, upon the process of the Court, to be 
established in this manner; and to exact original proof in all cases 
would, to say the least of it, be attended with extreme inconve- 
nience, : sn 

Besides all this, the evidence of Sentill himself, offered by 
Napier, would entitle Neal to recover in this equitable form of 
action to which he has resorted. This witness swears, that Neal 
paid to Napier the whole amount apparently due upon the fi. fa., 
and he likewise testifies to the loss of the back interest ; and inas- 
much as Napier impliedly warranted the title of the debt which 
he sold, the recovery over against him for the loss, was good, even + 
in this view of it. 

Upon the other ground also, we coincide with the Court [2.] 
below, in holding, that no notice was necessary of the pendency 
of the illegality in Meriwether county, in order to make out a 
prima facie case of liability on the part of Napier. The judgment 
of that Court, having competent jurisdiction of the subject, was 
presumptive evidence at least of the matters therein established ; 
Napier might have contested them, but he did not see fit to do so, 
See Brown vs. Chaney, 1 Kelly 410. Besides, Napier himself was 
a party to the record in this very proceeding; it was conducted 
in his name; and there are very few exceptions to the rule, that 
the party on record is responsible for whatever is done in his 
name, although some other person may be beneficially interested 
in the subject matter. 

Let the judgment below be affirmed. 


VOL, iil. 
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No. 47—Roserr M. Warker, ex’r. of Joun Waker, plaintiff in 
error vs. JoEL Waker, defendant in error. 


[1.] The answer of a defendant to a bill of discovery, must be full and perfect to all 
the material allegations in the bill. A general denial of the matters charged is 
not sufficient; there must be an answer to the sifting inquiries upon the general 
subject. And whenever there are particular and precise charges, they must be 
answered particularly and precisely, and not in a general manner. 


[2.] Injunction bills may be amended so as to insert additional facts, relating to the 
same subject matter or contract which existed prior to filing the bill, by leave of 
the court, without prejudice to the injunction. 


In Equity. From Henry Superior Court. Bill and answer and 
exceptions to answer, and motion to amend bill overruled. Before 
Judge Froyp. April Term, 1847. 


This was a bill in equity for discovery and injunction, brought 
by the plaintiff in error against the defendant in error, in the Su- 
perior Court of the county of Henry. 

The bill alleges that John Walker, the plaintiff’s testator, in his 
life time, on the. 23d day of March, 1840, borrowed from the 
defendant the sum of $1600 00, at usurious interest of twenty-five 
per cent., giving his note with security therefor, for the sum of two 
thousand dollars, to fall due 23d March, 1841, being one year after 
the loan. That he renewed at 16 per cent., by giving a note with 
security for the amount of said note, with the usury, for the sum 
of $2320 00. That he again renewed at 16 per cent., and gave 
his note upon said renewal for the sum of $2691 20, to fall due on 
the 23d March, 1843. When’ this note fell due, no part thereof 
was paid, but it was taken up and a new note given therefor for ’ 
the same amount, due and payable on the 25th day of December 
thereafter, with interest from the 25th day of December preceding; 
but if the principal sum be paid punctually, the interest to be 
remitted. Upon the note, John G. Tyus and B. F. Tucker were 
given as securities, besides a mortgage upon divers slaves. The 
said testator having failed to pay the note at maturity, the defen- 
dant in error proceeded to foreclose the mortgage, by affidavit 
before a justice of the Inferior court, in terms of the statute in 
such cases; and a mortgage execution was accordingly issued, 
which was levied upon part of the property mortgaged ; and on 
the 3d day of June, 1845, the same was sold for $1350 00, and on 
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the 14th April, 1846, the complainant paid to the defendant in 
error the sum of $250 00. 

Afterwards, in March, 1846, the mortgage fi. fa. was levied 
upon one of the slaves mentioned in the mortgage, and in April 
afterwards, the complainant, proceeding under the statute in such 
cases, filed an affidavit of illegality against the same, alleging that 
the whole amount of principal and interest purpoyting to be due 
on said mortgage fi. fa., consisted entirely of usury; which was 
returned before the Inferior court of the county of Henry, and 
the issue thereon made, was tried by a jury, who, after hearing 
the evidence, rendered a verdict, finding the issue for the plaintiff 
in error; from which verdict the defendant in error appealed ; and 
the said issue is pending on the appeal in the Court below. The 
bill further alleges, that it is necessary to resort to-the conscience 
of the defendant in error, to assist complainant in establishing his 
said defence of usury, believing that he cannot otherwise prove the 
exact amount of the original loan, the rate of interest to be paid thereon, 
nor the terms of each renewal. The bill then concludes with a 
prayer for discovery and injunction. 

The defendant in error filed an answer, and as | Teepects the dis- 
covery sought, alleges that “It is not true that the note for 
which the mortgage was given, was given for the considerations 
charged in the bill, to wit, for the loan of sixteen hundred dollars, 
or other large sum, at the usurious rate of interest of twenty-five 
per cent., or other large usurious rate of interest; which said note 
was, as alleged in said bill, renewed in 1841, at the rate of sixteen 
per cent. per annum, or other usurious rate of interest; which was 
again renewed in 1842, at sixteen per cent. or other large usurious 
interest, and again renewed as charged, in 1843. This defendant 
totally denies all such allegations and charges, and says that they 
are untrue and unfounded, every and each of them; and he states 
the whole transaction connected with the note in controversy, to 
be this, and none other. Sometime between the months of March 
and May, 1843, John Walker, the complainant’s testator, wished 
to borrow somewhere about the sum of twenty-five hundred dol- 
lars, as well as recollected, which this defendant agreed to lend 
him, provided he would make the debt secure beyond doubt; and 
to do so, he required that John G. Tyus and Tucker should sign 
the note as securities, and that said testator should give this defend- 
ant in addition to said securities, a mortgage upon the negroes 
mentioned. This was agreed to, and the money was loaned at 
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eight per cent. per annum, and at no usurious rate of interest what- 
ever. The calculation was made at eight per cent., and if the 
interest included in said note amounted to more than eight per 
cent. per annum, it was not so intended by this defendant, or the 
makers of said note, and was a mistake. This defendant gave to 
John Walker, twenty-five hundred and fifty dollars in cash; he 
then took said maker’s own note for twelve or fifteen dollars, and 
then the note of said Walker, Tyus, and Tucker for the balance, 
with lawful interest added, until the 25th December, 1843, making 
$2,691 20. This division of notes was made for the accommodation 
of the said John, and this defendant reiterates that there was no 
usury included in said note, and never intended to be included, 
and that the contract between the said John and this defendant 
was, that the money should be borrowed at eight per cent. per 
annum, and no more, and that both endeavoured to carry out said 
contract in good faith, by making the calculation at eight per cent. 
per annum. And this defendant further says, that he has in no wise 
received more than eight per cent. interest on said loan, nor con- 
tracted to receive more, and that he has not received it either 
directly or indirectly, by any contract whatever, collateral or other- 
wise, but that the loan was made at eight per cent. per annum, 
and no more; and that all the interest reserved or intended to be 
reserved, was included in said note, and no part of it was either 
paid to him, or agreed to be paid to him, either by the said John 
Walker, or any one else for him, or them; and each and every 
allegation in said bill, which charges said note to have been pred- 
icated upon a loan or loans made before, and renewed and 
compounded at a usurious rate of interest, is untrue; and this defen- 
dant repeats that said note was given as before stated, and for the 
purposes as stated, and in the manner as stated, and not otherwise. 
This defendant repeats, that he has stated fully, without any reser- 
vation whatever, the original loan, the time, the rate of interest, 
and each part connected with the transaction, and he denies, most 
positively, that the balance of said note is for usury, or that any 
part of it is for usury. He denies that there is one cent more in 
said note, or ever was, than the principal and lawful interest, unless 
it got there by mistake in calculation, which this defendant did not 
intend, but sought to avoid, by making the calculation carefully. 
This defendant having answered fully” &c. 

To this answer the complainant excepted, on the following 


grounds : 
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1. Because defendant, in said answer, no where admits or denies 
the allegation in the bill, that “on or about the twenty-third day 
of March, 1840, the said John Walker, complainant’s testator, 
borrowed of the said Joel Walker, the sum of sixteen hundred 
dollars, or other large sum, and that it was contracted that the said 
John Walker should pay the said Joel at and after the rate of 
twenty-five per cent., or other large and usurious rate of interest 
on said loan;” and said answer is altogether silent in regard to 
said Joan. . 

2. Because said answer neither admits nor denies the other and 
further alleg&tion in the bill, “that on the 23d day of March, 1841, 
when said original loan became due, or about that time, that no 
part of the principal or interest was paid, but that it was contracted 
by and between the said John and Joel ahat the said Joel should 
forbear and give day of payment of the said sum of two thousand 
dollars, or other large sum, until or about the 23d day of March, 
1842; and that said John, for giving of time on said sum last afore- 
said, should give and pay interest to said Joel, on the said 23d day 
of March, 1842, at and after the rate of sixteen per cent. per 
annum, or other large and usurious interest, on said sum of two’ 
thousand dollars. 

3. Because said defendant, in and by his said answer, has neither 
admitted nor denied the allegation in the bill, that on the 23d day 
of March, 1842, when the last mentioned note became due and 
payable, that no part thereof, principal or interest, was paid; . but 
that it was further contracted between said John and said Joel, 
that the said Joel should forbear and give day of payment to the said 
John, of the said sum of twenty-three hundred and twenty dollars, 
or other large sum, for a year longer; and that said John, for giv- 
ing as aforesaid, should pay interest to said Joel, on the said 23d 
day of March, 1843, at and after the rate of sixteen per cent. per 
annum, or other large and usurious rate of interest, on said sum. 

4. Because said answer neither admits nor denies, whether or not’ 
said allegations are true or false, or whether any part thereof is 
true or false, or what part is true and what. part false, or how far 
true, or how far false. 

5. Because said defendant, in said answer, neither admits nor 
denies whether or not, at the time of the giving the note sued on, 
any part of said original loan, or the subsequent renewals thereof, 
was paid; and whether or not any thing on said loan or renewed 
loans, had been paid, or in what way the same or any part thereof 
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was paid, and who paid it, or who furnished the funds ; nor does the 
answer admit or deny the allegation in the bill, that the note secur- 
ing said loan, immediately preceding the note in suit, was taken 
up by said John’s giving and substituting the note in suit for the 
then subsisting note. 

6. Because the defendant’ by his answer has not set forth the 
amount of the original loan from himself to John Walker, nor the 
time of that loan, nor the time nor the terms of the first renewal, 
nor the time nor the terms of the second renewal, nor the rate of 
interest at each renewal nor on the original loan, nor the time or 
terms of the last renewal or the interest agreed to be paid. 

7. Because said answer is otherwise defective, uncertain, evasive 
and insufficient.” 

At the same term, the gomplainant’s solicitors moved to amend 
the original bill, as follows: 

“ And your orator expressly charges, that at the time of, or shortly 
previous to, the giving of the note in suit in this cause, the said 
John Walker was indebted to the said Joel in the sum of twenty- 
six hundred and ninety-one dollars and twenty cents, or other large 
sum ; that the consideration of said debt. was largely infected and 
corrupted with usury in its consideration, said consideration con- 
sisting of an original loan of sixteen hundred dollars, made by said 
Joel to said John, in 1840, renewed and compounded at large rates 
of usurious interest, so that at or about the time of the giving of 
the note in suit, the same was swelled by said compounded and 
usurious renewals to the amount or about the amount of the note in 
suit; and that the said Joel, cunningly and craftily contriving, by 
fraud, shift, artifice and device to evade the operation of the usury 
laws, furnished the said John Walker, under cover of a loan, with 
a sum of money or bank bills sufficient to extinguish said debt, he 
the said John Walker immediately returning said sum of money 
to the said Joel, and that the note in suit was thereupon given for 
said sum, by thesaid John, to the said Joel. By this shift, artifice 
and device, or by some other shift, artifice or device, the said Joel, 
as your orator believes, seeks to make it appear, that the note in 
dispute was given for a loan of about the amount of twenty-five 
hundred dollars, or other large sum; whereas, in truth and in fact, 
said note originated out of the said original usurious loan. And 
your orator prays that said Joel Walker may fully, on his corporal 
oath, answer the foregoing charges fully and particularly, statement 
by statement, charge by charge, and paragraph by paragraph, as 
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fully as if the same were here again repeated, and he thereto inter- 
rogated,” 

On the part of the defendant, a motion was made to dissolve the 
injunction, &c. 

In the Court below, before Judge Floyd, April Term, 1847, the 
parties were at issue.on the foregoing motion to dissolve the 
injunction, and on the motion of the complainant’s solicitors to 
sustain the aforesaid exceptions to said answer and to amend the 
bill, and on hearing said motions and the argument thereon, the 
Court below overruled the exceptions to the answer, and decided 
that the said answer was sufficient ; and also overruled the motion 
to amend the bill, and sustained the motion to dissolve the injunc- 
tion; and the bill was dismissed. 

To which the counsel for the complainant excepted. 


L. J. GuEenn, for the plaintiff in error, was allowed to proceed 
ex parte. 


No appearance on the part of the defendant in error. 


Mr. GLENN submitted the following statement of the points 
made and authorities cited : 

1, The exceptions to the answer of the defendant ought to have 
been allowed by the Court below ; the said answer not being a full 
and complete response to the allegations charged in the bill. 
Cooper Eq. Pl. 313; Story Eq. Pl. secs. 852, 853; 6 Vesey R. 792. 

2. The amendment offered to the bill should have been received 
without prejudice to the injunction; the charges therein made 
being material for the purposes for which the original bill was 
filed. Eden on Injunctions, 149; Madd. Ch. Pr. 245; 1 Johns. 
Ch. R. 433; 6 id. 81; 3 id. 410; Story Eq. Pl. secs. 884, 885. 


By the Court—W arner, J., delivering the opinion. 


It appears from the record in this cause, that the plaintiff in 
error filed his bill in the Court below, against the defendant, for 
discovery, in relation to an usurious contract. 

The complainant alleges that his testator, John Walker, on the 
23d day of March, 1840, borrowed from the defendant, at usurious 
interest, the sum of $1,600, and gave his note therefor, with secu- 
rity, for the sum of two thousand dollars, to fall due on the 23d 
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day of March, 1841, being one year after the date of the note; 
that he then renewed the note at 16 per cent., and gave his note 
with security for $2,320; that he again renewed at sixteen per 
cent., aud gave his note for the sum of $2,691 20, to fall due on 
the 23d March, 1843; that when this last note fell due, the note 
was taken up and a new note given therefor, for the same amount, 
due on the 25th day of December thereafter, with interest from 
the 25th December preceding; but if the principal sum was paid 
punctually the interest to be remitted. On this last note two secu- 
rities were given, and a mortgage on several slaves, which has 
Been foreclosed ; and the complainant now seeks a discovery from 
the defendant as to these various transactions, for the purpose of 
establishing the fact, that the note which the mortgage was 
given to secure, is founded on the original usurious transaction. 
The defendant has filed his answer, in which he states, it is not true 
that the note for which the mortgage was given, was given for the 
consideration charged in the bill, to wit, for the loan of $1,600 at 
the usurious rate of interest of twenty-five per cent., which said 
note was renewed in 1841 at sixteen per cent., and again renewed 
in 1843. The defendant totally denies all such allegations and 
charges. 
To this answer of the defendant, the complainant below 
excepted, which exceptions were overruled by the Court, and the 
answer held to be sufficient : whereupon the complainant excepted 
to the decision of the Court below, and now assigns the same for 
error here. Uponan examination of the allegations made by the 
complainant, and the answer of the defendant, we are of the 
opinion that the exceptions to the defendant’s answer ought to 
have been sustained, and the defendant ordered to answer over. 
[1.] So far from answering the allegations as required by the rule 


in such cases, we think the answer is a complete evasion of the 


most important and material averments in the complainant’s bill. 
The complainant did not charge that the note for which the mortgage” 
was given, was given for the loan of $1,600: the note for which 
the mortgage was given was for the sum of $2,691 20, being the 
third renewal’ of the original note, whieh was given for two thou- 
sand dollars for the loan of only $1,600. The case made by the 
complainant’s bill is, that there was a,loan of $1,600 on the 23d of 
March, 1840, at the rategof twenty-five per cent. per annum, and 
that the complainant’s testator executed his note payable 23d of 
March, 1841, for the sum of $2,000, and which was continued by 
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renewals, until the 23d March, 1843, when the note which the 
mortgage was given to secure, was executed, — 

\ It will only benecessary to state the rule to showthat the answer of 
the defendant in this. case is not in compliance with its requisitions. 
“ An answer must be full and perfect to all the material allegations 
in the bill. It must state facts, and not arguments. It is not suffi- 
cient that it contains a general denial of the matters. charged, but 
there must be an answer to the sifting inquiries upon the general 
subject. It should also be certain in its allegations, as ‘far as prac- 
ticable. Toso much of the bill as it is necessary and material for 
the defendant to answer, he must speak directly, and without 
evasion ; and he must not merely answer the several charges liter- 
ally, but he must confess or traverse the substance of each charge. 
And wherever there are particular precise charges, they must be 
answered particularly and precisely, and not in a general manner, 
though the general answer may amount to a full denial of the 
charges.” Story Eq. Pl. sec. 852. 

The complainant makes particular and precise charges in rela- 
tion to the loan of $1,600, in 1840, and the rate of interest, and 
the various renewals of the notes, down to the time of the execu- 
tion of the note which the mortgage was given to secure, and is 
therefore entitled to have from the defendant, a particular and 
precise answer to each allegation; not a general denial but a direct 
and specific answer to each separate charge, as the rule requires. 

We are of the opinion, that the’ complainant ought to have [2.] 
been permitted to amend his bill in the particulars specified, as the 
proposed amendment related to matters which existed prior to the 
filing of the same. P 

“ Amending the bill may be useful for various purposes: for the 
correction of mistakes, or for the suppression of impolitic admis- 
sions in the original statements; or for adding new parties; or for 
inquiring into additional facts ; or for the further investigation of 
facts which have been only partially disclosed; or for putting in 
issue new matter stated in the answer. If the plaintiff, after he 
has filed his bill, finds that he has omitted to state any matter, or to 
join any person party tothe suit which he ought to have done, 
he may supply such defect by amending his bill. Or if, after the 
defendant has put in his answer, the plaintiff thereby obtains new 
lights as to the circumstances of his case, he may amend his bill, in 

* order to shape his case accordingly. And in general, any imperfec- 
tion in the frame of a bill may be thus remedied, as often as occasion 
VOL. Il. 40 
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shall require; but the matter introduced by amendment must not 
be matter which has happened since the filing of the bill, (which 
is termed new matter,) unless indeed the defendant has not put in his 
answer, in which case the bill may be amended by adding supplemen- 
tal matter.” . Story Eq. Pl. sec. 884, 885. The amendment sought 
to be made by the complainant, relates to the same subject matter 
as originally charged; it does not make an entire new case, but seeks 
only to introduce additional facts to strengthen and support the 
charge of usury originally made by the bill, between the same 
parties, and relating to the same contract. 

Injunction bills may be amended without prejudice to the injunc- 
tion, by leave of the court. Eden on Injunctions, 88. In Sharp 
vs. Ashton, 3 Vesey § Beam. R.144, the answer of the defendant 
had been referred for impertinence, and the impertinence being 
expunged, the plaintiff took exceptions, which were allowed ; the 
plaintiff then amended, and obtained an order that the defendant 
should answer the amendment and exceptions together. As the 
defendant in this case must answer the exceptions, he can at the 
same time answer the amendment, and there will be no delay. 
The order for amendment will be made without prejudice to the 
injunction. Let the judgment of the Court below be reversed. 





No. 48.—Monteomery Roserts, plaintiff in error, vs. Tue Starx 
or Georais, defendant im error. 


Bi.) Wherg the presiding judge has refused a new trial, upon the ground of a finding 
contrary to evidence, this Court will interfere and grant a new trial only in cases 
that are strong and unequivocal. 

[2.] A new trial will not be granted upon the ground of newly discovered evidence, 
unless due diligence has been used to procure it on trial. Nor will a new trial be 
granted if the newly discovered testimony is only cumulative. 


. ‘ft [3.] If a man has reason sufficient to distinguish between right and wrong in relation 


toa particular act about to be committed, he is criminally responsible. An excep- 
tion to this rule, however, is, where a man has reason sufficient to distinguish 
between right and’wrong asto a particular act about to be committed, yet in conse- 
quence of some delusign, the will is overmastered end there is no criminal intent. 
Provided that the act itself is connected with the peculiar delusion under which 


the prisoner is labouring. zE . | 
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Indictment for an assault with intent to murder. Tried before 
Judge Fioyp. In Bibb Superior Court. May Term, 1847. 







The prisoner was convicted, and sentenced to four years’ hard 
labour in the Penitentiary. 

The defence set up on the trial, was mainly, the insanity of the 
prisoner at the time of the commission of the offence charged. 

The bill of indictment alleged the assault to have been made 
upon one John Knight, in the county of Bibb, on the 18th day of 
May, 1847. 

Mrs. Maria Julian, the first witness sworn for the State, testified, 
that she was in the school room, and heard the prisoner come into 
the house making very great noise, cursing and swearing. Wit- 
ness’ mother tried to quiet him, and to get him to go into the 
kitchen; whereupon the prisoner being in great rage, and making 
a great noise, tried to strike her, and also attempted to strike 
witness, She ran from him into the front porch, and he followed 
on after her, still attempting to strike her. She ran back into the 
house, and her mother locked the front door, when prisoner began 
to beat upon the door, and swearing at the same time very loudly. 

They also locked the back door; prisoner getting to it, beat upon 
it and split it, but did not break the lock. Witness then ran into 
her room, and raising the window, called Mr. Graybill. Witness 
then saw prisoner standing in the kitchen door, with a gun in his 
hand ; she was very much frightened, and put the window down. 
Prisoner was witness’ cousin, and was intoxicated at the time; she 
had known him a long time, and had often seen him in sprees, and 4 
intoxicated; he was usually obedient to witness’ mother when she er 
spoke to him, before this instance. Prisoner was a steady man ‘ 
when not intoxicated, and always behaved himself well when about 
her house, until recently ; for the last two or three months, he had 
acted very strangely. Prisoner had spoken very strangely, and in 
a very insinuating manner to her, and that his strange conductand 
language to her, was in reference to her refusal to marry him; 
about six or seven weeks before, he had asked her to marry _ 
which she refused. 4 

By “ prisoner’s strange conduct,” witness meant his perseve- 
rance after her refusal to marry him. It was after her refusal to 
marry, that he spoke and acted so strangely towards her. 

John Knight, in behalf of the State, testified, that he was at 
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Mrs. Julian’s on the day of the difficulty. It was eleven o’clock, 
A. M., when witness went to Mrs. Julian’s. He found the prisoner 
there with a gun in his hands. Witness went to the door of the 
house, and prisoner told witness to go back, or he would shoot 
him. Witness then returned, and prisoner came out of the kitchen. 
Prisoner then got over the fence, and witness followed him. Wit- 
ness was about twenty feet from the prisoner, when taking delibe- 
rate aim, lie snapped the gun at witness. Prisoner then took down 
the gun and cocked it again, and snapped it a second time at 
witness. Prisoner then went to the fence, and set the gun down, 
when Mr. Graybill jerked up the gun as soon as prisoner put it 
down, and carried it into the house, and returned. 

The prisoner then fell down beside the fence, and commenced 
crying and sobbing, as if crazy. Witness made some remark to 
him, when he jumped up and kicked witness, and then fell down 
again. The gun was loaded, &c. Witness heard prisoner abusing - 
Mrs. Julian and her mother. Prisoner said, standing in the door, 
Oh, you pale faced bitch, how dare you baffle my love thus far; he 
also called them “ whores.” The gun was shot off directly after 
the snapping at him. 

James Sims, on the part of the State, testified, that he was 
present, saw prisoner snap the gun at Knight at thé distance of 
about twenty feet. 

Witness loaded the gun himself, before prisoner got hold of it, 
with powder and shot, which were between the size of bird and 
squirrel shot. 

The testimony on the part of the State here closed. 

Several witnesses were introduced in behalf of the prisoner to 
prove insanity, and others by the State, to rebut that proof. 

Immediately preceding the difficulty, prisoner was furious, and 
appeared to be drunk ; he attempted to break into the house where 
one of the witnesses, Mrs. Julian was, and soon after got hold of 
a gun and attempted to shoot Knight. For the two or three 
months previously he had acted strangely; before then, he: was 
steady when not intoxicated. He had proposed marriage to Mrs. 
Julian, who was his cousin, which was rejected, and from that 
time his strange conduct commenced. , 

The witness Freeman, testified that the witness had worked for 
him and a Mr. Roberts, for the last year or two, and for the last six 
weeks he had worked in the same shop with witness, and witness 
thought his conduct very strange; about that time he wrote strange 
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letters to witness, and put them in his way. The first was in refer- 
ence to @ lady,. whose name was not mentioned, requesting 
witness to interfere in his behalf; the others were of the same 
character ; their contents were very disjointed ; the last was writ- 
ten about two weeks before the difficulty. All of them were 
destroyed except the last. ‘The conversation of prisoner while in 
the shop was also very irregular; he would frequently break: off 
from the subject of conversation, and from his work, and com- 
mence speaking of a lady. His conduct during that time was 
altogether different from what it had been previously. On a certain 
Wednesday during that time, his conduct was very strange. Wit- 
ness asked prisoner for a tool which he called a “ board iron ;” he 
could not find it, but asked witness for a piece of white paper. 
Witness gave him a half sheet of letter-paper, when prisoner 
asked him for a sheet that was not ruled, which was furnished. 
He then wrote upon the paper and put it into his hat, and informed 
witness that he guessed the “ board iron” was in the hat, and then 
ran out of the shop. Witness upon looking into the hat saw 
only the piece of paper. In about an hour the prisoner returned, and 
seemed to desire witness to see the paper, and wrapped it around 
witness’ pen, and put it in the cash book. Witness examined the 
paper, and the following were its contents, viz: “ S. Freeman; 
Gin; Rum; Whiskey; Brandy. Mized Liquors are the ruin of 
any body, the only hope left, I have,is in suicide.” -Part of hisname 
was signed to it. Prisoner then left the shop, and afterwards 
returned with a small phial, and something resembling a powder 
wrapped in a small package. He poured the contents of the 
phial into a tumbler, retired to the back part of the shop where he 
remained a half hour, and then set the contents of the tumbler on 
the fire, the heat of which broke the tumbler; he then got a wine- 
glass and put the liquid in it, acting very strangely over it; and 
finally he put the powders in and drank it. He then left the shop 
and ran down the alley as before, and returned with a small pickle 
jar in his hand, which appeared to contain whiskey; he had a cigar 
in his mouth and a half plug of tobacco in his hand. Witness 
asked him what he had in the jar, whereupon he threw it down and 
broke it, and threw down his cigar also, exclaiming, “ Death and 
destruction to mean liquor and bad cigars!” Prisoner continued 
to act thus strangely for the balance of the week, and on Saturday 
witness discharged him, which was about ten days before the diffi- 
culty. On the day before the difficulty, prisoner returned to 
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witness’s shop, when witness asked him to sit down. Prisoner 
spoke constantly in a kind of soliloquy about some love affair, com- 
plaining of the ladies’ deceiving or disappointing him, and then 
speaking affectionately uf them; he then left the shop. Prisoner 
acted in this strange and irregular manner when perfectly sober, 
though he might have drank when witness did not know it, but 
usually when he took a drink it threw him. During the time 
prisoner acted thus strangely, what work he did was done as well 
as before. 

Mr. Roberts testified, that he had noticed the conduct of the 
prisoner for the six weeks alluded to by the other witnesses, and 
that he had acted ina very strange and foolish manner. Prisoner 
asked this witness what he thought people said of him, prisoner; 
witness replied, he did not know; prisoner then said that people 
said, that he, prisoner, was deranged, and asked witness what he 
thought; witness replied, that he acted very strangely, and must 

either have turned fool, or was drunk. Prisoner said, he was not 
drunk, and to prove it, blowed his breath in witness’s face. If 
prisoner had been drunk, witness would have known it, as he could 
always tell when prisoner was drunk. Prisoner said they (the peo- 
ple) did not look to him, as they used to, and he would tell witness 
what was the matter with him; he was just beginning to kuow 
something; he was not drinking then; and he said he was not a 
fool, but just beginning to get some sense. This occurred two or 
three weeks before the difficulty. This witness testified to other 
strange conduct of the prisoner; such as that he appeared strangely ; 
that he had written witness foolish notes. Witness testified that 
the last work he had done for him, was done very well. 

Mr. Jones testified, that prisoner’s conduct while boarding at his 
house, a short time before the difficulty, was very strange; be would 
generally be up till 12 o’clock at night, and sometimes as late as 
two or three in the morning, writing, and walking his room, and 
tearing up his writing and talking to himself; ;his conduct was so 
strange, that witness asked him, aside, what was the matter with 
him ; when he replied, that he knew of nothing any more than he 
was getting his eyes open, that he had begun to learn sense. Pris- 
oner said that he had been sleeping a long time, that he had just 
waked up, and he was going to do better than he ever had done; 
witness asked him how? he replied, that he meant to become a 
religious man. Witness then asked him how he felt in regard to 
religion? he replied, that he felt first rate, and continued to feel 
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better. Fortwo weeks before prisoner left witness’ house he had a 
wild, strange look out of his eyes; his look was wild and ghastly. 
Prisoner had a much wilder look previous to the day of the diffi- 
culty, and on that day, than when witness was testifying. Witness 
did not think prisoner was drunk on the day of the difficulty. 
Witness saw him on the day of the difficulty, lying down by the 
fence, at the place where it occurred, crying. 

Mr. Chesnut corroborated the foregoing witness, as to prisoner’s 
conduct at the boarding house, in sitting up late and talking to 
himself; he could not understand what he said when talking to 
himself. Prisoner looked wildly out of his eyes, very differently 
from what he previously looked ; he was not drunk when he acted 
so strangely. Saw prisoner on the morning of the difficulty, about 
three hours before it occurred, and did not think he had been 
drinking that morning. 

Mr. Hughes, the jailor, testified that he saw prisoner before he . 
was committed to jail; he was making great noise, and trying to 
raise a difficulty. On the morning after he was brought to jail, he 
said to witness, that it was not worth while to keep him there any 
longer, for he was then sober. When witness informed him what 
he was sent to jail for, he replied he knew nothing at all about it. 
When he was about to be carried before the magistrate, he acted 
very strangely, picked up a lock of hair which he said a girl he 
once loved had given him, that he did not love her then, and any 
body might have the hair. Afterwards, when witness went to 
prisoner’s room, the third day after his commitment, he found him 
stripped of his clothes, with his blanket around him, and his boots 
on; he had broken his water bucket and chamber. Prisontr would 
come out of the room when witness’ servants went to the jail, and 
witness would have to go up and make prisoner go back into the 
room. He had continued to act in that strange manner during 
the whole time he was in jail. 

Mrs. Elizabeth Sims testified, that prisoner had boarded with 
her for four wegks previous to his commitment to jail; while at , 
her house, he frequently at night kept three candles burning at one 
time, one in his bed room, one in the passage, and one in the room 
where she worked; she did not think he was drinking while at 
her house, nor on the morning of the difficulty. She thought he 
had a very vacant wild look, that morning. 

Mr. Wingfield, testified to strange conduct of the prisoner, on 
the day of the difficulty, and before it took place ; that on a Mr. 
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Tutt passing by prisoner, he jumped at him, in a wild, furious 


manner. 
The rebutting witnesses, offered on the part of the State, proved 
that prisoner was drunk on the day of the difficulty; they judged 
so from having seen him drunk before. One of the witnesses saw 
him take two or three drinks in the course of five minutes, 
and thought he was then drunk; this was on the day of the diffi- 
culty, and before it occurred. 
One of the rebutting witnesses, Brown, the magistrate, testified 
-that the prisoner came to his bar and wanted liquor, when witness 
directed his bar-keeper not to let him have anything to drink ; he 
was then drunk. About an hour afterwards he was brought before 
witness as a magistrate, for the offence charged in the indictment, 
and in consequence of his being drunk, witness sent him to jail 
\ until next morning; when he was brought before witness on the next 
day, he seemed cool and rational ; the plea of insanity was then 
spoken of, but not urged. Witness had never heard of prisoner 
being insane before. Witness had known him for eight or ten 
years, and when drunk he was very foolish. In the morning 
: before the difficulty, and afterwards on that day when brought 
: before witness, the prisoner was drunk. Witness saw nothing 
more in prisoner than that he was drunk. Witness judged that 
he was drunk from his actions; never saw a crazy man act as 
prisoner did ; if crazy he thought it was from liquor; he had seen 
prisoner drunk before, and he acted precisely as he did in that 
instance. 

After the testimony was closed and the case argued by counsel, 
the judge charged the jury as follows: . 

“The great object of punishment by law is, to afford security 
to the community against crimes, by punishing those who violate 
the laws ; and this object is accomplished by holding out the fear 
of punishment as the certain consequence of such violation. Its 
effect is to present to the minds of those who are tempted to com- 
mit crime, in order to some present gratification, a strong counter- 
acting motive, in the fearof punishment. But this object can only 
be accomplished when this motive operates upon an intelligent 
being, capable of remembering that the act about to be committed 
is wrong, contrary to duty, and such as in any well ordered society 
would subject the offender to punishment. 

“ To recur then to what has been already stated, in order that 
punishment may operate as an example to deter others from 
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committing criminal acts when under temptation to do so, by pre- 
senting a strong counteracting motive. 

“The person tempted must have memory and intelligence to know 
that the act he is about to commit is wrong; to remember and 
understand, that if he commits the act he will be subject to punish- 
ment, and reason and will, to enable him to compare and choose 
between the supposed advantage or gratification to be obtained by 
the criminal act, and the immunity from punishment he will obtain 
by abstaining from it. 

“A person therefore, in order to be punishable by law, or in order: 
that his punishment by law may operate as an example to deter 
others from committing criminal acts under like circumstances, 
must have sufficient memory, intelligence, reason and will, to enable 
him to distinguish between right and wrong in regard fo the par- 
ticular act about to be done, to know and understand that it will 
be wrong, and that he will deserve punishment by committing it. 

“In order to constitute a crime, a man must have intelligence and 
capacity enough tu have a criminal intent and purpose ; and if his 
mental powers are either so deficient that he has no will, no con- 
sent, or if through the overwhelming’ power of meutal disease his 
intellectual power is for the time obliterated, he is not a responsible 
moral agent, and is not punishable for criminal acts. 

“If, therefore, you believe from the testimony, that at the time of 
the committing of the act, the prisoner had memory and intelli- 
gence, even a glimmering of reason sufficient to enable him to 
distinguish between right and wrong in regard to the particular 
act about to be committed, to know and understand that it would 
be wrong, and that he would deserve punishment by committing 
it, you will find him guilty. 

“If you believe from the testimony, that the prisoner on the 
morning of the day upon which the offence was charged to have 
been committed, was rational and knew the effect liquor would have 
upon him, and afterwards drank liquor, though the prisoner was 
insane at the time the offence was committed, yet it was a voluntary 
act of the prisoner, and you ought to find him guilty.” 

Upon which evidence and charge of the Court, the jury returned | 
a verdict of guilty, recommending the prisoner to mercy, &c. 

Before the jury had made up their verdict, Dillard, one of their 
body, when permitted by the Court to retire for a short gime from 
the court room, was guilty of certain alleged misconduct, for the 
particulars of which, see 8th ground of motion for new trial. 
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The counsel for the. prisoner then moved the Court below for a 
new trial, upon the following grounds: 

1. That the jury found against the testimony. 

2. That the jury found against the weight of the testimony. 

3. That the jury found against the charge of the Court. 

4, That the Court erred in charging the jury, that “if they be- 
lieved from the testimony, there was a glimmering of intellect at 
the time of the commission of the offence charged, by which he 
could distinguish right from wrong as to the particular act about 
to be committed, they ought to find the prisoner guilty.” 

6. That the verdict was against law. 

8. Because Dillard, one of the jurors who tried the cause, 
when permitted by the Court to leave the court room with his 
fellow jurors, in the presence of a bailiff, and in his charge, in 
returning, a portion of the jurors returned into the court room 
before the others, when said Dillard lagged behind, and for a short 
time was out of the view of the bailiff, said Dillard not returning 
into the court room until one minute or one and a half minutes 
after his fellow jurors had returned. 

9. Upon the ground of newly discovered testimony, as shown 
by the affidavit of Mrs. Elizabeth Sims, as follows : 

“ GEORGIA, Personally appeared before me, James Smith, a 

Bibb County : Justice of the Inferior court in and for said county, 
Elizabeth Sims, who on oath saith, that on Tuesday morning, the 
18th May last past, and before the commission of the offence 
charged to have been committed by Montgomery Roberts, this 
deponent had a conversation with said Roberts, a part of which 
conversation was detailed by deponent when she was examined as 
a witness on the trial of said cause, on Saturday last; witness in- 
tended to relate the whole conversation, but was stopped. 

“ Deponent saith, that the said eonversation was in substance as” 
follows. Said Roberts was perfectly cool in the morning when 
deponent spoke to him, and appeared perfectly rational; more 
than usually calm and quiet, with the exception of his looks; his 
cquntenance appeared to have a vacant stare. 

“ During the same conversation, deponent told said Roberts, that 
he (Roberts) had changed a gold piece, which he had said that he 
had lost, and not being able to satisfy said Roberts that he had 
changed the gold piece, he became furious and frantic, and depo- 
nent seriously apprehended“that said Roberts would commit 
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personal violence on deponent. Said Roberts left the house of “4 
deponent in a great rage. Z 
“ Deponent never saw Roberts afterwards until after he returned 
to the house of deponent, and as soon as he saw deponent, he 
rushed upon deponent, and was about striking deponent, when a 
son of deponent interfered, and received the blow that was intended 
for deponent.” her 
Exiasets } Sums. 
mark. 
Subscribed and sworn to before me, this 1st June, 1847. 
James Smita, J. I. C.” 
The Court atin after argument, overruled the motion for new 
trial, and the grounds thertof, and proceeded to sentence the priso- 
ner. To which decision and judgment, the counsel for the prisoner, 
excepted. 


















T. P. Srusss, for the prisoner. 









Iam aware of the difficulty of obtaining a new trial, particularly 

in criminal cases, where the judge who tried the cause is satisfied 
with the verdict. The policy of the law is to discourage litigation. 

This difficulty, and this policy, I have to contend against. I 
flatter myself that I will be able to present to the Court such a case 
in this record, and under the law as applicable to the case, as will 
justify me in asking for a new trial. 

1, As to the charge of the Court below. 

We respectfully contend, that the law as laid down by the 
Circuit Judge, is not the law of the case now before the Court, . 
The charge, we contend, was calculated to mislead the jury, and 
work injustice to the prisoner, and that the true rule is not so 
stringent as that laid down, but is more in accordance with the 
principles of humanity, when a proper case is made. See the 
authorities collated in the case of Abner Rogers. 

There must not be only a ‘glimmering of intellect’ to excuse 
the prisoner from criminal responsibility ; he must be a person of 
sound memory and discretion. Hotchk. 705. Would we say of 
the sun, he was shining, when his last glimmering ray was reflected 
on the eastern hills; or of a candle, that it was burning brightly 
and performing its proper office, when glimmering in the socket ? 
All lunatics have a ‘ glimmering of intellect.’ It is only in cases of 
confirmed idiocy, that we find the rays of intellect entirely excluded, 
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This charge of the Court, no doubt, controlled the jury in their 
finding; taking the meaning of the words used in this portion of 
the charge in their common acceptation, they felt bound to convict 
the prisoner, unless they could have believed, from the testimony, 
that he was a raving maniac, or a passive hopeless idiot. 

I am well aware, that the burthen of proof of insanity was 
upon the prisoner, but not, as ruled in the old cases, to be made to 
appear beyond a doubt; but the prisoner must show a probable 
case. Seecharge of the Court in the case of Abner Rogers. 

We have in vain looked for any evidence in this case, going to 

‘ show that the prisoner was sane on the morning the offence was 
committed. But if the Court should be of opinion, that there was 
slight testimony to that fact, we respectfully contend that the rule 
is, that courts will grant a new trial, “ where the verdict is mani- 
festly against the weight of evidence, provided injustice seems to 
have been done by the verdict, and the cause is of sufficient value ;” 
although proof has been adduced on the other side. Corbett vs. 
Brown, 8 Bing. 33; Graham on New Trials, 368. 

If the verdict be plainly against evidence, or if in a case of 
great consequence, as this certainly is, to the unfortunate prisoner 
who now makes the appeal to your honours, where great doubt 
must exist as to the correctness of the conclusions drawn by the 
jury, it would seem right thatthe case should be more deliberately 
argued, and presented to the consideration of another jury. 1 
Wash. C. C. R. 123. 

It is the frequent practice of the courts to set aside verdicts 
where manifest injustice has been done, although some proof may 
have been adduced in support of them. Hutchinson vs. Coleman, 
5 Halst. R. 74; Wallace vs. Frazer, 2 Nott §& McCord R. 516; 
Johnson vs. Davenport, 3 J. J. Marshall R.391; Graham on New 
Trials, 370, 371, upon the ground of newly discovered evidence, 

The witness was stopped, (as she says in her affidavit,) while 
intending to go on and relate the whole conversation. 

This testimony discloses the important and material fact, that 
the prisoner was labouring under some disease of the mind on the 
morning of the difficulty, at a time when he must have been 
sober. The conversation occurred early in the morning, he hav- 
ing lodged in the house of the witness, and she testifying that he 
was cool and sober, yet in a moment, without provocation even 
the slightest, became furious and frantic, and attempted to strike 
his old aunt, to whom he was indebted for every thing but his 
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being, and to whom he had at all times before been very obedient, 
and grateful for her care and kindness towards him. 

There is no pretence that he was excited by ardent spirits at 
that time. , . 

The testimony is new, material, and not cumulative. Graham M 
on new trials, 490; Gardner vs. Mitchell, 6 Pick. R. 114. ; 

Malice. 

The testimony discloses the fact that there was no malice. 

Mrs. Julian was his relative; he tenderly loved her, passion- 
ately, and aspired to her hand. After he got into the strange 
situation spoken of by the witnesses, he always treated her kindly 
and affectionately. When he returned to the house, without prov- 
ocation he commenced an assault upon her. Her screams brought 
the neighbours to her assistance. Mr. Knight came to her rescue— 
a stranger to the prisoner, and was ordered by prisoner not to follow 
him, Knight advanced upon him, the caution was repeated, and 
Knight still advanced while prisoner was retreating ; in this posi- 
tion, and under this state of facts, as shown by the testimony, the 
gun was snapped. 

Would this have been murder, had the gun fired? I apprehend 
not. It would have been manslaughter. If so, the conviction 
was improper. I repeat, if the crime had been manslaughter 
had death ensued, the verdict was wrong and illegal. 

























Sol. Gen. McCone, for the State. 











1. The principle established by all authorities is, that if the 
prisoner, at the time the deed is done, has sufficient reason to dis- F 
tinguish between right and wrong, he is responsible for his act. 
Roscoe Cr. Ev. 875; Chitty Med. Juris. 354; Wharton Am. Crim. 
Law, 10, 11, 12. 

2. Whenever there is a separation of the jury after they are 
charged with a criminal case, the law presumes prima facie that 
nothing improper has been done. The People vs. Douglass, 4 
Cowen R. 26; The People vs. Ransom, 1 Wend. R. 425; The Peo- 
ple vs. Bebee, 5 Hill R. 32; The State vs. Prescott, '7 N. Hamp. R. 
290; The State vs. Babcock, 1 Conn. R. 401; The State vs. Miller, 
1 Dev. & Batt. R.500; 1 Hayw. R. 258; Myatt vs. The State, 1 
Blackf. R.25; The State vs. McKee, 1 Bailey R.651. 

3. When motions for new trials are made on the ground of newly 
discovered testimony, it must be such that it could not have been - 
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discovered and secured by due diligence at the former trial. 
Wharton Am. Crim. Law 659, 650. 

It must be material in its object, and not merely cumulative, and 
corroborative, or collateral. Pike vs. Evans, 15 Johns. R. 210; 


Wharton Am. Crim. Law 661, 662. 
It must be such as to produce on another trial, an opposite result 


on the merits. 4d. 
By the Court-—Nisxet, J., delivering the opinion. 


[1.] This writ of error is founded on a refusal of the Court below 
to grant a new trial. The 1st and 2d grounds may be considered 
together. A new trial was asked by the prisoner, Ist, because the 
jury found a verdict contrary to the testimony, and 2d, because 
they found against the weight of the evidence. The first seems to 
assume that the evidence was all in favour of the prisoner, and 
needs only to be noticed so far as to say, that the record denies 
this very plainly. The assault was directly proven—the prisoner 
deliberately aiming and snapping a gun charged with powder and 
ball, twice, at Mr. Knight. It was also proven that he received no 
provocation ; and the evidence under the plea of insanity was 
somewhat conflicting. We can not say that the jury found against 
the testimony, nor do we think that the presiding judge ought to 
have said so. The second, admits that there was some evidence 
againstthe prisoner, but asserts that the weight of it was in his favour. 
Whether this was so or not, was a question for the jury to deter- ’ 
mine; their verdict has negatived the idea that it was. It is their 
duty to weigh the testimony, to reconcile conflicting evidence, 
and to judge of the credibility of the witnesses. Not .only so, 
but it is the right of the ‘parties that they shall discharge these 
duties. The principles which regulate the granting of new trials, 
upon the ground of a finding contrary to evidence, are well settled. 
I shall not go into them upon thi8 occasion, for this reason, that 
applications for new trials, are left to the discretion of the presiding 
judge. Even he will not, but in a case of manifest injustice, dis- 
/turb the verdict of the jury. And when that court has exercised 
its discretion, and refused a new trial, this Court will not interfere 
and control that discretion, but in cases that are strong and une- 
quivocal. This is not one of that kind. The presiding judge 
being an eye and ear witness of the trial, cognizant of all the cir- 
cumstances attending it, observing the appearance of witnesses, 
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must be infinitely better qualified to judge of the propriety of 
granting a new trial, than we can be who see the case only as it 
appears upon the record. In K. P. Boon vs. The State of Georgia, 
this Court say, “It must be a very clear case of error in law, or @ 
very naked, bald case, as to the facts, which will authorize this 
Court to control the discretion of the Court below, in a criminal 
cause, where the jury are made both the judges of the law and the 
facts.” 1 Kelly R. 618. 

The new trial was asked also upon the ground of newly- [2.] 
discovered testimony. The newly discovered testimony was that 
of Mrs. Sims, who was called and sworn, and testified on the trial 
in behalf of the prisoner. She was examined in relation to the 
conduct and habits of the prisoner during the time that he boarded 
at her house, (being about four weeks,) before he was sent to jail. 
She was called to support the plea of insanity. The newly dis- 
covered testimony, a8 appears by her affidavit, relates to the’ 
prisoner’s appearance, sayings and conduct on the morning of the 
day when the offence was committed. The affidavit states that 
the prisoner in the morning, previous to the time when he snapped 
the gun at Knight, was at her house; was calm and rational; that 
his countenance appeared to have a vacant stare ; that she spoke 
to him about a gold piece that he had changed, and which he said 
he had lost ; and not being able to satisfy him that he had changed 
it, he became furious and frantic; that he left the house, and when 
he returned, rushed upon her and was about striking her, when 
her son interfered and received the blow that was intended for her. 
From this recital two things are manifest : 

1. That the prisoner might have had the benefit of this testimony ‘4 
on the trial, if any diligence had been used to get it. The wit- 1a 
ness was in court, was in communication with the prisoner’s coun- . 
sel, and was sworn in his behalf. Further, the witness in her 
affidavit states, that the newly discovered testimony, relates to-a 
conversation which she held with the prisoner on the morning of 
the day upon which the assault was committed, a part of which 
conversation was detailed by her when she was examined on the 
trial, and that she intended to state the whole, but was stopped. 
Counsel therefore had, while the witness was on the stand, intima- 
tion, nay, warning, of what the witness could prove, in this, that she 
was examined on the trial, in relation to the same conversation 
about which new testimony is said to be discovered. She was 


their attitudes, intonations of voice, consistency or contradictions, 
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stopped—if by the Court, then, if in chat there was error, the pris- 
oner had his remedy—if by the prisoner’s counsel, in that erent, it 
was his own wrong act, of which, he can not avail himself. To 
grant a new trial onthe ground of newly, discovered testimony, it 
must be shown that due diligence, was used to procure it. Here. 
there was no diligence, and for that reason the new trial, as to this 
ground, was properly denied. 

2. The new testimony was cumulative; it was to the same sub- 
ject matter, to wit, the appearance, sayings and conduct of the 
prisoner, about which the witness had already testified; it relates 
to the same conversation to which her previous testimony related, 
and has reference to the same time. It was cumulative, and there- 
fore the new trial was rightfully denied. Wharton Am. Crim. 
Law 662, 659, 660; 1 Bayley R. 263; tb. 491; 2 id. 267; 6 Pick. 
R.114; 107d. 16; 8 Johns. R. 84; 15 id. 210; 1872d.489; Peters 
C. C. R. 69; 1 Sumner C. C. R. 482; 18 Eng. C. L. R. 335. 

Another ground of error is, that the jury found contrary to the 
law. This ground is so general, that we should not have known 
in what it was charged to be contrary to law, but for the argument. 
Counsel take the position, that according to the testimony, the priso- 
ner, if death had ensued, would have been guilty only of manslaugh- 
ter, and therefore was not, according to the law of the case, guilty of 
an assault with intent to commit murder. We are very clear that 
if the prisoner had killed Knight, it would have been a case of 
murder. According to our penal code, “ Murder is the unlawful 
killing of a human being in the peace of the State, by a person of 
sound memory and discretion, with malice aforethought, either 
express or implied.” Prince 622. This definition is in substance 
the same with the common law definition. 3 Inst. 47, 51; 1 East. 
P.C.214. 

“ Manslaughter is the unlawful killing of a human creature 
without malice either express or implied, and without any mixture 
of deliberation whatever; which may be voluntary, upon a sud- 
den heat of passion, or involuntary, in the commission of an 
unlawful act, or a lawful act without due caution and circumspec- 
tion.” Prince 622. The assumption of the prisoner’s counsel is, 
that the ingredient of malice is wanting. There is no proof of 


express malice. ‘Express malice is that deliberate intention, 


unlawfully to take away the life of a fellow creature, which is 
manifested by external circumstances capable of proof.” Prince 
622. “An illustration of express malice, is where a deliberate 
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intention to kill a particular individual, is evinced, by former ani- 
mosities, concerted plots, threats, or by the nature of the act itself.” 
2 Chitty Crim. Law, t. p. 480; 4 Bla. Com. 199. There are no 
external circumstances proven in this case, no previous animosities 
or grudges, no threats, no waylaying, no plots, which show a 
deliberate intention to kill Mr. Knight. But we think there was, 
in this killing, implied malice. ‘Malice shall be implied where no 
considerable provocation appears, and where all the circumstances 
of the killing, show an abandoned and malignant heart.” Prince 
622. There was in this case no provocation whatever, not a rude 
act, or an unkind word. Upon Knight’s first approach, the pris- 
oner told him to go back or he would shoot him; Knight retired, 
and the prisoner then came out of the kitchen door, where he 
stood, and got over the fence, Knight following him. At the 
distance of twenty feet, the prisoner then taking deliberate aim 
snapped his gun at him, cocked it, and snapped it again at him. 
As to this testimony, there is no conflict, and it conclusively de- 
monstrates, that there was not only no considerable provocation, but 
no provocation at all. Further, all the circumstances of the killing, 
show an abandoned and malignant heart: a reckless disregard of, 
law, life and social obligation. The legal sense of the term malice, 
is not confined to particular animosity to the deceased, but extends 
to an evil design in general, a wicked and corrupt motive, an 
intention to do evil, the event of which is fatal. Fost. 256; 4 
Bla. Com. 198, 199, 200; 1 East. Pl. Crown, 215; 2 Chitty Crim. 
Law, 480. Stress was placed in the argument, upon the fact that 
the prisoner, previous to the assault, had retired over the yard 
fence, and that Knight had followed him. The retiring of the 
prisoner, however, was not from the attack, or threatening words, 
or attitudes, or actions of Knight, but voluntarily, and in peace, so 
far as Knight was concerned. It is not at all analagous to the 
cases in the books where the slayer retreats from the violence of 
an assailant ; the following by Knight was with no felonious intent, 
was attended with no violence of any kind; he seems to have gone 
into the yard with a view to protect Mrs. Julian and her mother 
from the violence of the prisoner; and up to the time of the assault, 
had done and said nothing to him, either rude or provoking. The 
killing, upon the assumption that the prisoner was saue, was wilful, 
and from that the law presumes malice, and puts the prisoner upon — 
showing that there was none. “ Malice is implied,” says C. J. 
Parsons, in Selfridge’s case, “when the killing is attended with 
VOL. III. 42 
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circumstances which indicate great wickedness and depravity of 
disposition ; a heart devoid of social duty, and fatally bent on mis- 
chief.” “ Malice is implied,” says Mr. East, “from any deliberate 
act, however sudden ;” he adds, “he who wilfully and deliberately 
does any act, which apparently endangers another’s life, and thereby 
occasions his death, shall, unless he clearly prove the contrary, be 
adjudged to kill him with malice prepense.” Deliberate killing, A; 
even with great provocation, is murder. The law does not fix the 
time of such deliberation. “If the defendant has time to think, and 


- intends to kill, for a minute,” says Judge Rush of Pennsylvania, in 


A 


. 


the case of The State vs. Richard Smith, “as well as for an hour- 
or a day, it is a deliberate, premeditated killing, constituting mur- 
der.” He adds, “ To deliberate, is to reflect with a view to make 
a choice, and a reflection but for a minute is a sufficient deliberation. 
No time is too short for a wicked man to frame in his mind, a scheme 
of murder, and to contrive the means to accomplish it.” See as to 
distinctions hetween murder and manslaughter, 4 Dall. 145; 2 Ma- 
son R.91; 6 Rand. R.721; 4 Mass. R.391; 2 Hill S. C. R.619; 
The State vs. Tookey, So. Ca. Ms. decision, Dec. 1819; 2 Chitty 
Crim. Law 480. 

The record furnishes no evidence to rebut the presumption of 
malice, except what relates to the plea of insanity; it discloses no 
provocation, but on the contrary, the circumstances attending the 
killing, show, in the language of the statute, an abandoned and 
malignant heart. The plea of insanity set up in this case, does not 
affect the question we are now considering. We consider it irre- 
spective of that plea, for the reason, that if the prisoner was not 
sane, he is wholly irresponsible and guiltless, not only of murder, 
but of manslaughter. We have no fault to find with the decision 
of Judge Floyd, upon this ground for a new trial, taken in the rule. 

[3.] The fourth and fifth grounds upon which the plaintiff in error 
relied in his rule for a new trial, and upon which he now relies 
before this Court, relate to insanity, and may be united. The 
Court below charged the jury as follows: 
/ ““ A person, therefore, in order to be punishable by law, or in order 


| that his punishment by law may operate as an example to deter 
others from-committing criminal acts under like circumstances, 
must have sufficient memory, intelligence, reason and will, to ena- 
ble him to distinguish between right and wrong, in regard to the 
particular act about to be done, to know and understand that it will 
be wrong, and that he will deserve punishment by committing it. 
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“In order to constitute a crime, a man must .have intelligence 
and capacity enough to have a criminal intent and purpose; andif 
his reason and mental powers are either so deficient that he has no 
will, no conscience, or controlling mental power, or if through the 
overwhelming power of mental disease, his intellectual power is for 
the time obliterated, he is not a responsible moral agent, and is not 
punishable for criminal acts. If, therefore, you believe from the 
evidence, that at the time of committing the act, the defendant had 
memory and intelligence, even a glimmering of reason, sufficient to 
enable him to distinguish between right and wrong, in regard to 
the particular act about to be committed, to know and understand 
that it would be wrong, and that he would deserve punishment by 
committing it, you will find him guilty; otherwise, you will find him 
not guilty.” 

The plaintiff in error excepts to the general proposition laid 
down by Judge Floyd, that if a man has sufficient memory, intel- _ 
ligence, reason and will, to distinguish between right and wrong, as | 
regards the particular act about to be done, he is liable to be pun- - 
ished. And also to the more specific proposition, that amanwhohas | 
even a glimmering of reason, sufficient to enable him to distinguish 
between right and wrong in regard to the particular act about to 
be committed, to know and understand that it would be wrong, 
and that he would deserve punishment for committing it,is liableto | 
be punished. Ido not perceive that there is much difference between j 
the two—I do not perceive, in fact, any difference between a — 
man’s having memory, intelligence, reason and will, enough to ( 
distinguish between right and wrong in regard to a particular act, 
and a glimmering of reason sufficient for the same purpose. It | 
would certainly be wrong to hold every poor idiot, lunatic, or | 
insane person, responsible, who has even a glimmering of reason. — 
That proposition would be inhuman, and is unsustained by author- 
ity ; for almost all these stricken creatures have some faint glim- 
mering of reason, but it may be very different if the glimmering 
light of the mind is sufficient to enable them to distinguish between 
the right and the wrong of the act about to be committed. [For 
the purpose of this review, I shall consider Judge Floydas ruling |; 
that if a man has reason sufficient to distinguish between right and 
wrong in relation to a particular act about to be committed, he is 
criminally responsible. He varies the same idea somewhat in the 
forms of expression used, no doubt for the purpose of being fully, ] 
understood by the jury. But that is, I think, the rule which hel f 
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intended to lay down; and the question occurs, is that the true 
rule? We think, that in this case, it is. 

I shall not attempt a review, at large, of the cases and learning 
to be found in the books, upon the subject of insanity. I shall 
undertake’ only a brief statement of the general principles which 
are at this day recognised, and particularly with a view to sustain 
the position taken in this case by the presiding judge. Any one 
conversant with the cases can not have failed to see, that this has 
been, for courts and medical men and legal commentators, a 
difficult and perplexing subject. Whether a man is sane or not, 
whether partially or totally deranged, and if only in part deranged, 
where accountability to the laws shall begin, and where end, are 
questions of great and embarrassing subtlety. The laws of the 
sane mind are but little understood ; much less are the laws, if 
indeed such phraseology is predicable of it, of the unsound mind 
understood. We can judge of the one, by external developments 
and by our own consciousness; of the other, only by external 
indicia. There are few men so balanced in intellect as not at 
some times, and upon some subjects, to approximate towards 
derangement. All men, almost, have some train of thought in 
which the mind delights to run, at a comparative abandonment of 
the ordinary routine of thought. Intellectual enthusiasm, not 
unfrequently, approaches the line of insanity. ‘The numerous cases 
of mania, or delusion, which leave the mind sound in general, but 
as to certain things, shattered or wholly obliterated, have increased 
the difficulty of any specific general rule as to the responsibility 
of those who are generally classed as insane. A crazy, or partially 
deranged person, is a mystery; such a person is so, by the visita- 
tionof God. The subject of insanity, is not responsible—humanity, 
reason, the law so adjudges. To punish an insane man, would be 
to rebuke Providence. Hence, in all definitions of murder, of 
which I have knowledge, the requirement is found, that the slayer 
must be of sound mind. Our own statutory definition, requires 
him to be “a person of sound memory and discretion.” Accounta- 
bility for crime, pre-supposes a criminal intent, and that requires a 
power of reasoning upon the character and consequences of the 
act ; a will subject to control. For this reason it is, that a homicide, 
committed under the influence of incontrollable passion, is not 
murder. The reason is dethroned, the will is not subject to con- 
trol, and in tenderness to human infirmity, he is considered as not 
having a malicious, murderous intent. The difficulty is to deter- 
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mine who is “a person of sound memory and discretion,” who~is 
incapable of a criminal intent, who is incapable of reasoning upon 
the character and consequences of the act, and who is without 
control over his will. That is the work, that the labour. Men are, 
upon proof of the criminal act, presamed to be respénsible, and 
therefore the burden of proving irresponsibility devolves upon the 
defendant. 

One does not fail to perceive, also, in looking into this subject, 
that the rules now recognised as governing pleas of insanity, are 
different from what they were in the time of Lord Coke, and - 
indeed, long subsequent to his day. The improvements in the 
science of medical jurisprudence, a more enlarged benevolence, 
and a clearer sense of christian obligation, have relaxed the cruel 
severity of the earlier doctrines. The plea of insanity is now, as it 
ought to be, as much favoured as any other plea resting, upon the 
ground of _—s and justice. Courts are not now afraid to trust 
the juries with the investigation of questions of insanity; nor are 
all cases now, as they once were, subjected to the application of 
one rule, unjust because of its sweeping generality. There was 
atime when the insane were looked upon as victims of Divine 
vengeance, and therefore to be cast out of the protection of human” 
laws, and beyond the pale of human sympathies. Not so now. 
The insane hospitals of our land, founded by provision of public 
law and by private charity, prove that the insane are the peculiar 
care of the State, as well as of private benevolence. 

As late as 1723, it was held in England, that for a man to be 
insane, he must have no more reason than a brute, an infant, or wild 
beast. ,' 

It seems then to have been believed that for derangement to 
protect its subject from criminal responsibility, it must be total in 
its character; either manifesting itself in wild, ungovernable, and 
incongruous actions, or in stupid and passive imbecility. It seems 
not to have been then understood that men might ordinarily act 
sensibly, and yet be insane; and reason acutely or learnedly 
upon most subjects, whilst they were upon some one or more totally 
deranged. This inhuman rule cut off from the benefits of this 
plea, all the partially insane, and admitted to its privileges only the 
raving maniac or the drivelling idiot. 

) The rule, which I apprehend is now more universal than any 
other, is in substance the one given in charge by Judge Floyd to 
| the jury. Mr. Chitty says, “in criminal cases the question is, 
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whether at the time the act was committed, the prisoner was inca- 
pable of judging between right and wrong, and did not then know 
that the act was an offence against the law of God and nature.” 
Chitty Med. Jurisp. 345, 
} Mr. Shelford thus states the rule : “If a person, liable to partial 
| insanity which only relates to particular subjects or notions, upon 
which he talks and acts like a madman, still has as much reason as 
enables him to distinguish between right and wrong, he will be 
liable to that punishment which the law attaches to his crime,” 
Shelford on Lunacy, 458; Lord Ferrers’ case, 10 Howell State 
Trials 947; Arnold’s case, 16 id. 764; Parker’s case, 1 Collins on 
Lunacy 477; Bellingham’s case, ib. 636; Offord’s case, 5 Car. & 
Pay. 168; Rogers’ case, Abner Rogers’ Trial, p. 275. In the case 
\| of Rogers, the Supreme Judicial Court of Massachusetts lay 
down the rule in the following words: “ A person, therefore, in 
| order to be punishable by law, or in order that his punishment by 
law may operate as an example to deter others from committing 
criminal acts under like circumstances, must have sufficient mem- 
ory, intelligence, reason and will, to enable him to distinguish 
between right and wrong in regard to the particular act about to 
‘be done ; to know and understand that it will be wrong, and that 
he will deserve punishment by committing it.” This rule does not 
require total insanity, like the one previously referred to—derange- 
ment as to all subjects and in all actions—but if the prisoner is 
| perfectly sane as to all other things, and wants, as to the act about 
to be committed, reason enough to distinguish between the right 
and wr ong of that act—if he does not know and understand that 
that act is wrong, and that he will deserve punishment for commit- 
| ting it, he is irresponsible. ! So also on the other hand, according. 
| to this rule, the person may be deran ged as to other things, yet if 
| he has sufficient reason to distinguish as to the right and wrong of 
the particular act about to be committed—if he knows and under- 
| stands that for committing that act he will be liable to be punished, 

















he is a responsible agent and ought to be convicted. Such is the 
rule adopted by the Court below ; it is sustained by great weight 
of authority, and, as I shall show, is the only rule which was appli- 
cable to the facts of this aa But even this rule has undergone 


some modification. There are some exceptions to it; one, cer- 
tainly, which was first established in the leading case of The King 
vs. Hadsfield. The great speech of Mr. Erskine in defence of 
Hadsfield, has shed new light upon the law of insanity. So con- 
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clusive was that celebrated argument, that it is now looked upon — 
by the profession as authority. In the records of forensic elo- 
quence, ancient and modern, nothing is to be found surpassing 
Erskine’s defence of Hadsfield, for condensation, perspicuity and 
strength of reasoning, as well as for beauty of illustration, and 
purity of style. In that case, he assumed the position, that a man 
might have reason sufficient to distinguish between the right and 
the wrong of the act about to be committed, and yet be irrespon- 
sible; that the mind might be cognizant of the distinction between 
right and wrong, as regards the act, and yet by reason of some 
delusion, overmastering the will, there might be no criminal intent. 
To apply this proposition, it was admitted by Mr. Erskine, that the 
act itself must be connected with the peculiar delusion under which 
the prisoner labours. : This doctrine can be best understood by illus- 
tration, and it is illustrated by Hadsfield’s case. He had been a 
soldier in the British armies, and had received several severe 
wounds, one of which, on the head, it was thought, had injared 
the brain, and caused the derangement under which he suffered. 
He imagined that he had constant intercoutse with the Almighty, 
that the world was coming to a conclusion, and like our blessed 
Saviour, he was to sacrifice himself for its salvation. Unwilling 
to commit suicide, it was argued by Mr. Erskine, he sought to do 
an act which would forfeit his life to the law, and thus bring about 
the sacrifice, which, in his morbid imagination, he held necessary 
to the salvation of the world. Under the influence of this delusion, 
he shot at the king, in the theatre. Now, in this case, it was not 
pretended that Hadsfield was a raving madman, or an imbecile 
idiot; nor was it contended that he was incapable of knowing 
that shooting a pistol at the king, would, or might kill him, or that 
if heshould kill the king, that he would deserve death for the act; 
(for that really was what he desired,) or that he was incapable of 
distinguishing between the right and the wrong of the act; but it 
was contended, thatthe delusion under which he laboured had so 
shattered his intellect, as to control his will, and impel him resist- 
lessly to the commission of the act, and therefore there was no 
criminal motive, no wicked or mischievous intent, and if these 
were wanting, he was irresponsible. To use the language of Mr. 
Erskine, “ Reason is not driven from her seat, but distraction sits 
down upon it, along with her, holds her trembling upon it, and 

frightens her from her propriety.” Hadsfield was acquitted; and — 
since that day, the exception which his case established has been 
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recognised. See Erskine’s speech, in appendix to Cooper's Medical 
Jurisprudence ; 2] Howell State Tr. 1281. 

Thus far with safety we may assert, that certain principles have 
been established ; yet it is true that these rules do not govern all 
cases. It is conceded by the courts in England, practically if not 
in terms, that no rules can be so specific as to embrace the infinite 
variety of forms in which insanity, or derangement, may show 
itself; and that each case must depend very much upon the cireum- 
stances, facts and developments which attend it. Thus, Lord Hale 
says, “It is very difficult to define the invisible line that divides 
perfect and partial insanity. But it must rest upon circumstances, 
duly to be weighed and considered by the judge and jury, lest on 
the one side there be a kind of inhumanity towards the defect of 
human nature, or on the other, too great indulgence be given to 
great crimes.” So Taylor declares, “ There are no certain legal 
or medical rules whereby homicidal mania may be detected. Each 
case must be determined by the circumstances which attend it.” 
Taylor Med. Jurisp. 649; see also 5 Car. & Pay. 168; 9 id.525. In 
the opinion which C. J. Denman gave before the House of Lords, 
in 1843, although adhering to the old rules, he says, “ It is difficult 
to lay down any abstract rule on the subject, applicable to all cases, 
and each case must be decided, in great measure, upon the facts 
and circumstances peculiar to it, under the discretion of the court.” 

In the case at this bar, the evidence shows no particular delusion 
to control the will, “ sitting upon reason’s seat and holding her 
trembling, and frightening her from her propriety.” It does not 
come within the exception to the rule laid down by Judge Floyd, 
which was established in Hadsfield’s case. This case is embraced 
within that rule, and we think the Court below correctly gave that 
rule in charge to the jury. If there was partial insanity in this 
case, about which we express no opinion, it was the effect of mel- 
ancholy, growing out of disappointed love. There was no proof 
of raving madness, nor of peculiar mania. The prisoner had 
addressed Mrs. Julian, and been rejected; afterwards he talked 
occasionally incoherently, looked vacant in the face, sat up late at 
night, and wrote some silly letters, and all attended with a habit of 
intemperance. Atthe time he committed the assault, and previ- 
ously, he was violent, rude towards Mrs. Julian and her mother, and 
indecent in his conversation. He seems to have been on,that day 
the very person to whom Mr. ‘Erskine denies the protection of 
insanity, one “who exhibits only violent passions and malignant 
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resentments, acting upon rea/ circumstances, who is impelled to evil 
from no morbid delusion, but who proceeds upon the ordinary 
perceptions of the mind.” 


Let the judgment of the Court-belaw_be affirmed. 


~ 

















No. 49.—NeepHam Mrs, plaintiff in error, vs. Tue Macon & 
Western Raw Roap Company, defendant in error. 






[1.] Some general principles asserted, respecting the rights and remedies of land 
holders and stockholders, citizens and corporations, in reference to internal im- 
provements. 

[2.] The lien of the vendor of real estate, attaches for the purchase money against the 
vendee, and all persons claiming as colunteers or with notice, under him. 

[3.] The vendor’s lien applies to lands, the title to which has been transferred by opera- 
tion of law, under our rail road and other corporation charters, as well as to volun- 
tary sales, by the party himself. 

[4.] There is no fixed rule as to what amounts toa waiver; each case must be deter 
mined by its own circumstances. 

[5.] Even the taking of security for the purchase money, is not conclusive evidence 
that the lien is waived. . = 

[6.} The vendor’s lien is not extinguished by the acceptance of the certificate of deposit d 
of the cashier of the corporation, for the valuation of his Jand as assessed by the 
commissioners; provided the money is not paid when called for, owing to the 
insolvency of the company. a 

[7.] A decree in equity, for the sale of the land, is the proper remedy to enforce the lien. 


















In Equity. Bill to enforce vendor’s lien.. Tried before Judge 
Fiorp. In Bibb Superior Court. May Term, 1847. s 






The facts and circumstances of the case, and the error assigned, 5 
are fully stated in the opinion delivered by the Supreme Court, to 4 
which the reader is referred. % 










His Honour, Judge Nisset, having been of counsel below, gave 
no opinion. 





Joun J. Gresuam, for the plaintiff in error. 





A vendor of real estate has a lien upon it for the unpaid pur- : 
VOL, Il. 43 
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chase money, unless the circumstances of the case show an intention 
- not to reserve the lien, or unless separate and independent secu- 
rity be taken. 

Taking the bond or note of the purchaser ,does not waive the 
lien. Mackreth vs. Symmops, 15 Vesey R. 330; Nairn vs. Prowse, 
6 id. 752; Stafford vs. Van Rensselaer, 9 Cowen R. 316; Garson vs. 
Green, 1 Johns. Ch. R. 308; Hughes vs. Kearney, 1 Sch. & Lefr. R. 
132; Gibbons vs. Baddall, 2 Eq. Cas. abr.682; Coppin vs. Coppin, 
2 P. Wilms. R.291; Brown vs. Gilman, 4 Wheat. R. 255; Deible 
vs. Barwick, 1 Blackf. R. 339; Cole vs, Scott, 2 Wash. R. 141; 
Story Eq. 462 to 482; ib. 544 to 549. 


McDownatp, and Poe & Nisset, for the defendant in error. 


Private property not to be taken for public use without just 
compensation. Prince 900. 

_ In this case the money was tendered to the complainant, and he 
refused to accept it. 

That the tender was sufficient, see Norris’ Peake 431, 422; 8 
Johns. R. 474. . ; 

The acceptance of the certificate of deposit was payment under 
the circumstances of this case. 

But if it was not, the tender previously made and the refusal, 
vested the property in the defendant, and the defendant had a 
right to convey. ‘Prince 316. 

The defendant having aright to convey, the sale, under the 
decree of the court of chancery, vested the same title in the pur- 
chaser that he would have received had he taken the conveyance 
direct from the Monroe Rail Road Company. 

By-the refusal of the money when tendered, Mims lost his lien 
on the land, and only held a demand against the Monroe Rail Road 
and Banking Company, for the amount of the assessment, and was 
reduced to a footing with the general creditors of the company. 
18 Johns. R. 110. 


By the Court—Lumrxtn, J., delivering the opinion. 


In 1833, the legislature of Georgia incorporated the Monroe 
Rail Road Company, with the following clause in their charter, 


section 10: 
~ “Tn all or any case or cases, where land or private rights of way 
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may be required by said company, for the uses aforesaid,” [meaning 
the construction of the road,] “ and the same cannot, for want of 
agreement between the parties as to price, or for any other cause, 
be purchased from the owner or owners thereof, the same may be 
taken at a valuation, to be made by commissioners or a majority of 
them, to be appointed by the Superior court of the county where 
the land or right of way may be situated; and the said commission- 
ers, before they act, shall severally take an oath before some justice 
* of the peace, faithfully and impartially to discharge the duties 
assigned them. In making said valuation, the said commissioners 
shall take into consideration the loss or damage which may occur 
to the owner or owners, in consequence of the land being taken or 
the right of way obstructed, and also the benefit and advantage that 
he, she or they may receive from the establishment of said rail road, 
and shall state particularly the nature and amount of each; and the 
excess of loss or damage, over and above the benefit and advantage, 
shall furm the measure of valuation of said land or right of way. 
The proceedings of said commissioners, accompanied with a full 
description and plat of said land, shall be returned under the hands 
and seals of said commissioners, or a majority of them, to the court 
whence said commission issued, there to remain on record; and 
the lands or right of way, shall vest in said company in fee simple, 
as soon as the valuation thereof may be paid, or, when refused, may 
be tendered.” Prince 316. Meaning of course, when tendered 
may be refused. 

By an amendment to the charter, passed in December, 1835, 
and accepted by the company, it is provided, section 2: “ In all 
cases where by the 10th section of the original act, a valuation 
may have been made, or shall hereafter be made, of land through 
which the rail-road passes, by the commissioners, that either party 
may have the right of appeal toa special jury, at the ensuing term 
of the Superior court: Provided, that the progress of said road 
shall not be arrested by said appeal; and provided further, that 
said company shall give security to the party, for the payment of 
all damages that may be assessed by the special jury.” Prince 
345, 346. All of our rail road charters contain a provision similar 
to this; and it is inserted here to show the oft declared opinion of 
the legislature, that the 8th amendment to the constitution of the 
United States, which declares that, “in suits at common law, where 
the value in controversy shall exceed twenty dollars, the right of 
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trial by jury shall be preserved,” applies to the States and the State 
courts, as well as to Congress and the National courts. 

In 1836, the Monroe rail road company, having entered upon 
the work of constructing their road, and not being able to agree 
with Mims, through whose land it passed, as to the right of way, 
applied to the Superior court of Bibb county to appoint commis- 
sioners to value the land of Mims, in terms of their charter. This 
was done, and the commissioners made two several assessments, 
one for the sum of $1,482 10, and the gther for $175 00; no appeal 
was entered by either party. The amount of the assessment was 
tendered to Mims, in gold, by Peter Solomon, the cashier of the 
company, and refused. The company, on the 15th of February, 
1840, placed in the hands of Henry G. Ross, the clerk of the 
Superior court of Bibb county, an instrument to this effect : 

“Monroe Ram Roap & Banxine Co., 
Macon, Feb’y. 15, 1840. 

“ This is to certify, that H. G, Ross, Esq., clerk of the Superior 
Court of Bibb County, has deposited in this bank, for the assess- 
meit of damages by the commissioners, over the land of Needham 
Mims, through which the rail road passes, fourteen hundred and 
eighty-two dollars and ten cents; also, an additional sum of one hun- 
dred and seventy-five dollars, for a second assessment; each in 
current funds, which shall be paid to his order hereon. 

(Signed) 
JeremiaH Leak, Cashier. 

[Indorsed.] ‘I indorse this certificate to N. Mims, without 
recourse. H. G. Ross, Clerk.’ 

Ross testified that this certificate was placed in his hands by the 
cashier of the company; that no money ever came into his hands, 
nor was any deposited by him in the bank of said company ; that 
the company was in good credit when this certificate was placed 
in his possession ; that he notified Mims that he held this certificate, 
and that he might get his money; other depositors got theirs ; 
Mims had brought actions of trespass against Timothy Matthews 
and Robert Redding, the contractors under said company, and fail- 
ing to recover, he was compelled to receive the certificate of deposit. 
Ross further stated, that at the time the certificate was turned over 
to Mims, the company was utterly and notoriously insolvent. 

The Monroe Rail Road, with its equipments, was sold under a 
decree in chancery for the benefit of all concerned, and purchased 
by the Macon & Western Rail Road Company. It was admitted 
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that Mims was no party to the bill under which this sale took 
place. It was in proof, that notice was given on the day and at 
the place of sale, by the agent of Mims, that he should assert his 
lien on the land seized by the company, for the amount of the 
valuation assessed by the commissioners. Moreover, it was in evi- 
dence, that before filing his bill he had demanded payment of said 
amount at the office of the Macon & Western Rail Road Company, 
which, upon consultation and taking time to consider, they refused 
to pay. 

Mims now filed his bill for the enforcement of his lien, praying 
that the land which he formerly owned and occupied, and which 
had been seized and appropriated by the company, might be sold, 
and the proceeds applied to the payment of the said several sums 
assessed by the commissioners, with interest thereon. 

The cause was submitted to the jury, under the instructions of his 
honour, Judge Floyd, who charged, “ That the act of the legisla- 
ture incorporating the Monroe Rail Road & Banking Company, 
which provides for the assessing of the damages for the right of 
way, created a remedy, and did not take away the common law 
remedy by trespass or ejectment; that the plaintiff in error had 
his remedy as at common law, for the damages done to his premises, 
by the passage of the Monroe Rail Road through them. That the 
tender of the amount of the assessment made during the pending 
of the actions of trespass against the contractors on the Monroe 
Rail Road, did not vest the title to the land of the plaintiff in error, 
in the Monroe Rail Road Company, under that clause of the con- 
stitution of the United States which declares, that‘ private property 
shall not be taken for public use without just compensation ;’ and 
that the plaintiff in the actions of trespass ought to have recovered. 
That the plaintiff in error, if he failed to recover in his actions of 
trespass, or if he chose to abandon them and trust the assessment 
of the right of way as a sale, would have a lien on the land which 
has been taken from him by the Rail Road Company ; but that by 
receiving the certificate of deposit in this case, he had waived his 
lien, and could not recover in this proceeding. The Court below 
then instructed the jury to decree in favour of the defendant, because 
the complainant had no lien on the land, as against the Monroe 
Rail Road Company; and the jury decreed accordingly. 

To which charge and instruction of the Court below, the plaintiff 
in error, by his counsel, excepted. 

The opinion of the Court upon a solitary point, will dispose of 
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this case; and that is, whether the acceptance by Mims of the cer- 
tificate of deposit was a waiver of his equitable lien. 

[1.] Before I proceed to deliver the judgment of the Court upon 
that question, it may not be amiss to state briefly its views upon some 
of the other topics involved in this charge. Our State is perhaps 
second to none in the Union in her magnificent system of rail roads ; 
many of them are completed, some are in a process of construction, 
and others are about to be undertaken. It is due to landholders no 
less than stockholders, to citizens as well as to corporations, that 
there should be no confusion, uncertainty, or misapprehension as to 
their respective rights and remedies. 

* We hold, then, that the legislature, upon the fundamental prin- 
ciples of a]l governments, and in the exercise of the power of the 
eminent domain of the State, may appropriate private property, 
real or personal, to public uses, upon just compensation to the 
owner. 
That it belongs to the legislature, as the immediate and direct 
representatives of the aggregate body of the people, to determine 
what objects are or are not of such public importance, as to justify 
them in thus interfering with the rights of private property. 

That this right of eminent domain, may be exercised either 
directly by the agents of the government, or through:the medium 
of corporate bodies, or by means of individual enterprise. 

That agents, surveyors, engineers, &c., of rail roads, canals, 
turnpikes and bridges, authorized to be constructed as public 
works by the legislature, may enter upon the lands of individuals 
for the purpose of making examinations, so as to determine the 
most eligible route or location previously to acquiring title to the 
land, or the assessment and payment of damages, but that just 
compensation must be made before the fee can vest. 

That whenever just compensation is made, or tendered and 
refused, and all the conditions precedent prescribed by the legisla- 
ture are performed, the constitution is complied with, and the 
property required for public use, may be lawfully appropriated ; 
and neither ejectment can be maintained for the premises, nor 
trespass against those agents, whose duty it is, under the act, to take 
possession of the land and occupy it for the purposes therein 
designated. 

And further than this we are not willing at present to go. We 
are not prepared to admit, that previous to making just com- 
pensation, or atender and refusal, the right can be conferred to 
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take exclusive possession of the land of another, and use it for the 
construction of rail ways and other public works, or to hold an act 
constitutional, which authorizes private property to be taken for the 
public use, although it entirely omitted to provide any mode of 
making just compensation. Such is our respect for the inviola- 
bility of private property, that we must be convinced beyond a 
reasonable doubt, before we would consent to have it taken for any 
of the purposes herein contemplated, unless just indemnity be 
afforded. All civilized nations admit that’ an individual whose 
property is thus wrested from him against his will, must be suita+ 
bly remunerated. Grotius De. Jur. B. & P., b. 8, ch. 14, sec. 73 
Puffendorf De. Jur. Nat. et Gent., b. 8, ch. 5, sec. 7; Bynkershoek, 
Quaest. Jur. Pub. b. 2, ch. 15. 

“The laws of England,” says Blackstone, “are therefore, in 
point of honour and justice, extremely watchful in ascertaining 
and protecting this right, (right of personal property.) Upon this 
principle, the great charter has declared, that no freeman shall be 
disseised or divested of his freehold or of his liberties or free 
customs, but by the judgment of his peers or by the law of the 
land.” 

“So great, moreover,” continues’ the great commentator, “ is. 
the regard of the law for private property, that it will not author- 
ize the least violation of it; no, not even for the general good of 
the whole community. If a new road, for instance, were to be 
made through the grounds of a private person, it might, perhaps, 
be extensively beneficial to the public; but the law permits no 
man or set of men to do this without consent of the owner of the 
land. In vain may it be urged that the good of the individual 
ought to yield to that of the community, for it would be dangerous 
to allow any private man or even any public tribun 1, to be the 
judge of this common good, and to decide whether it be expedi- 
ent or no. Besides, the public good is in nothing more essentially 
interested, than in the protection of every individual’s private rights, 
as modelled by the municipal law. In this and similar cases, the leg- 
islature alone can and indeed frequently does interpose, and compel 
the individual to acquiesce. ‘But how does it interpose and compel? 
Not by absolutely stripping the subject of his property in an arbitrary 
manner, but by giving him a full indemnification and equivalent for 
the injury thereby sustained. The public is now considered as an 
individual, treating with an individual, for an exchange. All that 
the legislature does, is to oblige the owner to alienate his possessions 
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Sor a reasonable price; and even this is an exertion of power which 
the legislature indulges with caution, and which nothing but the legis- 
lature can perform.” 1 Black. Com. 139. 

I leave it to others to say how far these just and noble sentiments 
were practically maintained by Lord Kenyon and Mr. Justice 
Buller, in the case of the Governor and Company of the British 
Cast Plate Manufactory, against Meredith and others, 4 Durn. & 
East R. 431. 

* But what,” says Chancellor Kent, in treating of the sacredness 
of private property, “is of higher authority, and is absolutely deci- 
sive of the sense of the people of this country, it is made a part 
of the constitution of the United States, that private property shall 
not be taken for public use without just compensation. I feel 
myself therefore, not only authorized, but bound, to conclude that 
@ provision for compensation is an indispensable attendant on the 
due and constitutional exercise of the power of depriving an indi- 
vidual of his property.” 

Shall it be said, that this fifth article of the amendments of the 
constitution of the United States, like the other nine, relates to the 
powers of the national government, and was intended as a restraint 
on that government? Admit it, and still,as we endeavoured to show 
in Hawkins H. Nunn vs. The State of Georgia, 1 Kelly R. 243, the 
“all important and essential doctrines” contained in these ten amend- 
ments, are in no wise weakened. They are, in the emphaticlanguage 
of Chief Justice Spencer, in Bradshaw vs. Rodgers, 20 Johns. R. 106, 
“great and fundamental principles of government; and any‘law 
violating them, must be deemed a nullity, as it is against natural 
right and justice.” 

If we are right, then, in the principles already laid down, the 
tender on the part of the company, of the compensation assessed 
by the commissioners, transferred the right to the use and occu- 
pation of the land, from Mims to the company; and they had the 
power lawfully to enter upon the same for the construction and 
maintenance of their road and the appurtenances thereto. Indeed, 
it was a sale effected by operation of law. But, while the tender 
worked a transfer of the title under the charter, it was no pay- 
ment of the purchase money. To have operated as an extin- 
guishment of the debt, it was not enough for thg company to 
plead the tender and refusal, with wncore pret, but they must like- 
wise plead tout temps prist ; not only that they once offered to pay, 
but that they have been at all times from the time of the assessment, 
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and are still ready to pay. 6 Bac. Abr. 464; Salk. R. 623; Lord 
Raym. R. 254. ; 

It has been urged in argument, that Mims is bound by the 
decree in chancery ordering a sale of this road. Had he stood by, 
and acquiesced by his silence in this sale, his conduct might have 
been construed into an assent on his part, at any rate as against 
a bona fide purchaser; on the contrary, he was no party to the 
decree, and on the day of sale gave express notice, through his 
agent, of his intention to assert his lien for the amount of the 
assessment. The Macon & Western Rail Road Company took 
the property, therefore, cum onere. 

Having disentangled the case, then, of every thing foreign to 
the true issue, we proceed to examine, jirst, what is meant by the 
vendor’s lien? Secondly, whether it attaches on this property ? 
Thirdly, whether it has been waived by Mims? And if not, whether, 
in the last place, he has adopted the rightful remedy to enforce it? 

1, As tothe nature of this lien. The doctrine is, that the |2.] 
vendor of land has a lien on the land for the amount of the pur- 
chase money, not only against the vendee himself and his heirs and 
other privies in estate, but also against all subsequent purchasers 
having notice that the purchase money remains unpaid. To the 
extent of the lien, the vendee becomes a trustee for the vendor 
and his heirs; and all other persons claiming under them with 
such notice, are treated as in the same predicament. This lien 
of the vendor of real estate for the purchase money, attaches 
to the estate, whether it be actually conveyed or only contracted 
to be conveyed. It attaches to the estate as a trust, and is wholly 
independent of any possession on the part of the vendor. Where 
the conveyance is made prematurely, before money paid, the 
money is considered as a lien on the estate in the hands of the 
vendee, . 

It has been often objected that the creation of such a trust by 
courts of equity, is a contravention of the policy of the Statute of 
Frauds. It is not, perhaps, so strong a case as that of a mortgage 
implied hy a deposit of the title deeds of real estate, which seems 
directly against the policy of the statute, but which nevertheless 
has been unhesitatingly sustained. But whatever may be the 
original force of such an objection, the doctrine is now too firmly 
established to be shaken by any mere theoretical doubts. 

The principles upon which courts of equity have proceeded in 
establishing this lien in the nature of a trust, is, that a person who 
VOL. Il. 44 
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has gotten the estate of another, ought not in conscience, as between 
them, to be allowed to keep it and not to pay the full consideration 
money. A third person, having full knowledge that the estate has 
been so obtained, ought not to be permitted to keep it without making 
such payment ; it attaches to him also as a matter of conscience and 
duty. It would otherwise happen that the vendee might put another 
person into a sh nei better than his own, with full notice of all 
the facts. 2 Story Eq. sec. 1217, et seq. § notes. 

[3.] 2. It is unnecessary to add any thing further, as to the origin 
and extent of this lien ; and no reason occurs to us why it should 
not apply equally to a forced sale under the law, as to a voluntary 
conveyance by the party himself. Indeed, the reason is stronger 
for maintaining it in the former case than in the latter. In volun- 
tary sales, the vendor might perhaps be left to suffer the conse- 
quences of his own want of caution without just ground of 
complaint. But this cannot be affirmed, where he is deprived of 
his property against his will by the strong arm of the law, under 
the stern plea of State necessity. 

[4.] 3. Was the acceptance by Mims of the certificate of deposit, 
a waiver of his lien? And if so, upon what principle ? seeing that 
the purchase money remains unpaid. There can be no general 
rule as to what shall be deemed sufficient to repel or displace the 
lien, or to amount to a waiver of it. Each case must be determined 
by its own circumstances. Generally speaking, the lien of the 
vendor exists, and the burden of proof is on the purchaser, to 
establish, that, in the particular case, it has been displaced or 
waived bythe party. If, under all the cireumstances, it remains 
in doubt, then the lien attaches. 2 Story Eq. sec. 1224. 

By the Roman law, from which this doctrine was imported into 
the equity jurisprudence of England, the taking of a security for 
the payment of the purchase money, was a positive waiver of the 
lien; and such was the tenor of the early adjudications upon 
this subject. And it has been regretted that a rule so plain should 
have ever been departed from. Such it seems, however, is not 
the doctrine as settled, or rather, perhaps, I might say, as unsettled 
[5.] by the more modern cases. The taking even of other and 
distinct security, is now held not as conclusive of the waiver, but 
at most no more than a presumption of an intentional waiver. 2 
Story Eq. sec. 1226 ; Mackreth vs. Symmons, 15 Vesey R. 330, 336, 
342; Saunders vs. Leslie, 1 Ball § Beatt. R. 514, 515. 
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The taking a mortgage on another estate, or of a pledge of 
other property,*or of bills of exchange drawn on and accepted by 
a third person, or by the purchaser and a third-person, have been 
deemed not to be a waiver of the lien, but to be merely a mode of 
payment ; and it has been laid down as clear doctrine, that in gen- 
eral where a bill, note or bond, is given for the whole or a part 
of the purchase money, the vendor does not lose his lien for so 
much of the purchase money as remains unpaid, even though it is 
secured to be paidiat a future day, or not until after the death of 
the purchaser. 2 Story Eq. sec. 1226, and notes. 

The rule in New York is to sustain the implied lien whenever 
the vendor has taken the mere personal security of the purchaser 
only ; and to consider any bond, note or covenant, given by the 
vendee alone, as intended only to countervail the receipt of the 
purchase money contained in the deed, or to show the time and 
manner in which the payment is to be made; unless there is an 
express agreement between the parties to waive the equitable lien, 
and on the other hand to consider the lien as waived, whenever 
any security is taken, on the land or otherwise, for the whole or any 
part of the purchase money, unless there is an express agreement 
that the equitable lien on the land shall be retained. 1 Paige R. 20. 

This rule has the advantage of simplicity, being easily under- 
stood; and would seem to be supported in the main by the 
American authorities as well as the English decisions, before the 
Revolution. 

Tested by either of these rules, we do not perceive upon [6.] 
what principle it can be insisted, that the acceptance by Mims of 
the certificate of deposit was a waiver of his lien. Is the case any 
stronger than if he had taken the note of the company at the time 
for the amount of the assessment? Not so much so; for the cer- 
tificate entitled him only to payment in current bills, whereas, by 
holding the unconditional obligation of the purchaser, he would 
have been entitled to have demanded payment in constitutional 
coin. But suppose that he had taken the note of the company, 
and sued it to insolvency, could he not then have resorted to equity 
for the enforcement of his lien? And is the acceptance by him of 
the certificate of deposit of the cashier of the company—acknowl- 
edged to be utterly broken at the time he received it—any more 
conclusive than the note and judgment would have been? The 
very foundation for this proceeding is, that the vendor can get his 
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money in no other way. And yet the inability of the company 
to pay, is the very excuse assigned for ousting him'of his equity. 

Had this certificate of deposit been of the coin actually tendered, 
and it had been squandered by the company, surely it would con- 
stitute no bar to this recovery. But it is not even that; for it only 
obligates the company to pay in current bills, and not to account 
for any specific deposit. 

Again, had the company deposited the money in any other bank, 
or in the hands of any private individual, and it had been lost, we 
apprehend that this would be no protection when called on for it ; 
are they better off when they have wasted it themselves? Had 
Mims accepted a certificate of deposit elsewhere, and lost the 
money by his own neglect in failing to draw it within a reasonable 
time, there would be some propriety in contesting his present 
claim ; but, unfortunately for the company, such is not the fact. 
The money tendered to Mims in payment for his land, was returned 
to their own vaults, and when called for, they confess their inabil- 
ity to respond. Nay, it is not denied but that they were bankrupt 
at the time when the certificate was received. Shall Mims be 
punished for the fault of the company ? shall he forfeit the price 
of his property because they were unable to redeem their pledge ? 
Would not this land be unconscientiously obtained unless the con- 
sideration is paid ? 

[7.] 4. It is conceded by the learned counsel for the defendant 
in error, that, provided his lien exists Mims has adopted the 
proper remedy for enforcing it. Indeed, we know of none other 
that is open to him. The title to his land has been vested in the 
company by operation of law. The corporation having complied 
strictly with the provisions of its charter, he cannot maintain tres- 
pass or ejectment. A suit upon the certificate, it is admitted, 
would be wholly unavailable, owing to the insolvency of the com- 
pany. He is consequently wholly remediless, unless equity will 
interpose for his relief, by decreeing a sale of the property for the 
payment of the purchase money. And we are of the opinion that 
he is entitled to this relief. Nor will this judgment serve in the 
least to impede or obstruct the great enterprise, of which,in com- 
mon with the rest of our fellow-citizens, we feel so deservedly 
proud. The present proprietors, who bought with notice, and 
who stand therefore, precisely in the shoes of their predecessors, 
the Monroe Rail Road and Banking Company, have only to pay 
to this citizen the price put upon his property by commissioners 
appointed for that purpose, upon their own application, and all 
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strife and contention are at an end. Would they consent to hold 
and enjoy it upon any other terms ? 
The judgment below must be reversed. 





No. 50.—Samuex R. Brake, Trustee, &c., plaintiff in error, vs. 
Ricuarp Irwin; defendant in error. 


[1.] By the marriage settlement, the property of the intended wife was vested in trus- 
tees, to be held in trust for the use of the husband during his life ; he was to have 
the entire possession, and to exercise reasonable ownership over the same, and to 
alter and change the same*by and with the consent of the trustees, and provided, 
it was for the benefit and advantage of the trust estate: if the wife survived the 
husband, then she was to have the entire use during her natural life, with the power 
of disposing of the one half thereof by will; in the event of offspring between 
them, the whole estate to vest in said child or children; the trustees to have the 
right at any time to re-settle thé property, with the consent of both husband and 
wife ; and several years after, this was done, so far as to allow the wife the right 
to dispose of a moiety of said estate, in any event. At the death of the busband, 
he surviving his wife, and there being no offspring, the trust to cease, and the legal 
to unite with the equitable estate, and descend to the heirs at law of the husband: 

Held, that the legal title remained in the trustees, and that the equitable interest 
of the husband in the property, was not liable to be seized and sold by the sheriff, 
under an execution at law, and that the proper remedy for the creditors was in a 


court of equity. 


Fi. Fas. and claim of the property levied. Tried before Judge 
Fioyp. In Bibb Superior Court. May Term, 1847. 


For the facts of the case and the errors assigned, the reader is 
referred to the opinion delivered by the Supreme Court. 


Nisset, J., having been originally of counsel in the Court below, 
gave no opinion. 


S. T. Bamey, for the plaintiff in error. 


Por & Nisset and C. J. McDonatp, for defendant in error. 
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Mr. Barry opened the case for the plaintiff in error, read the 
record, and submitted his authorities ; fur which see his argument. 


Por & Nisset, for the defendant in error. 

Edmund Blake, the above plaintiff, in the year 1838, intermarried 
with Mrs. Eleanor Harris; but before doing so,,entered into a 
marriage settlement with his intended wife and Samuel R. Blake 
and N. H. Beall, trustees, by which settlement, among other things, 
a life estate in all the property of the said Eleanor was secured to 
said Edmund Blake. 

Judgments were afterwards rendered in favour of said defend- 
ant in error, against the said Edmund, and the execution thereon 
levied upon said life estate, when a claim was interposed by the 
trustees in said deed of settlement, founded upon the following 
grounds, viz: 

1. That the property was not subject to the debts of Edmund 
Blake. : 

2. That if subject at all, only so in a court of equity. 

The Court held that the property was subject to levy and sale at 
law, and to this decision the plaintiff in error excepts, &c. 

We shall examine both these grounds in one view, and reply, 
that the interest sought to be subjected, is not the interest of the 
wife, having a separate estate secured to her through the interven- 
tion of trustees, but it is the life estate of the husband, which has 
been left out of the settlement to the wife, the effect of the settle- 
ment being to limit the marital rights of the husband to a life 
estate, instead of a fee, which would have accrued to the husband, 
had there been no settlement. The object of the settlement, as 
expressed in the trust deed, is to make a provision for the intended 
wife, in the event she should outlive her husband; but should he 
outlive her, then the fee should be his. 

In this view of the case, this life estate of the husband is clearly 
a legal estate, and his, independent of all contingencies. The fee, 
by the trust deed, is made to depend upon the contingency of the 
duration of life, of the parties beneficially interested. 

But let us examine this ground of error in another point of view, 
and inquire into the result, if there had been no trust deed exe- 
cuted. Upon the marriage being consummated, whose would be 
the title to the property of the wife? The husband’s, assuredly. 
We have then only to refer to the deed of settlement, to see that 
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it does not at all interfere with the marital rights of the husband 
to the whole of the wife’s property, during the life of the husband. 
Of course then, this life estate must be subject to the debts of the 
husband. 

But we will present this argument in a stronger point of view, 
and suppose that this life estate in the negroes levied on, had been 
secured to the wife, and that judgments at law could have been 
obtained against the wife, as they have and legally can be against 
the husband, and that executions founded upon these judgments 
had been levied on this life estate of the wife: would not, then, the 
principle established by Lord Thurlow, in Fettiplace vs. Gorges, 1 
Vesey Jr. 46, and recognised by this Court in Liptrot, adm’r. vs. 
Holmes, apply with full force to this case? “I have always thought 
it settled, that from the moment in which a woman takes personal 
property to her sole and separate use, from the same moment she 
has the sole and separate right to dispose of it. Upon the cases, 
I have always taken this ground, that personal property, the 
moment it can be enjoyed, must be enjoyed with all its incidents.” 
See also 2 Kent Com. 171; Clancy on Hus. and Wife, 354, 355; 
Essex vs. Atkins, 14 Vesey R. 542, 547; Jacques vs. Methodist Ep. 
Ch. 17 Johns R. 577; 2 Story Eq. sec. 1388; Sanders on Uses and 
Trusts, 344, 345. Is it not, then, one of the incidents to the pos- 
session of personal property, that it is subject to the debts and 
judgments of the owner. 18 Vesey R. 429. 

If, then, this property would have been subject at law to the 
debts of the wife, had the life estate been by the trust deed secured 
to her, a fortiori, it is, under the circumstances of the case, subject 
to levy and sale under executions against the husband. Lewin on 
Trusts, 77. 

But why is it, that an estate purely equitable, is not subject to be 
sold under process issuing out of the common law courts? Is it 
not solely because it is an estate only recognised by a court of 
equity, and which a court of law will not sustain? And for this 
reason, the courts of equity in England have recognised equitable 
elegits, &c. 

But in this case, the marital rights of the plaintiff in error have, 
by the settlement, been reduced to a life estate ; whereas, if the 
settlement had not been made, the fee, on the marriage, would 
have vested in the husband. In the case of Plasket vs. Dillon, 
Lewin on Trusts, 24 Law Lib. 270, Lord Dillon, the tenant for life, 
had demised an estate to trustees for ninety-nine years, if he should 
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so long live, upon trust, after discharging certain incumbrances, to 
pay himself for life an annuity of £5,000, and subject thereto, upon 
certain trusts for his creditors. A judgment was afterwards entered 
up against him, and an elegit sued out, but as there was no beneficial 
interest upon which the elegit could operate at law, the judgment 
creditor filed a bill, &c. But here there is a direct beneficial inter- 
est secured by the deed, to wit, “that Edmund Blake shall occupy, 
possess, and retain possession of the before-mentioned property, 
and shall receive and enjoy all the rents, profits and emoluments 
accruing and arising therefrom, and shall exercise all reasonable 
acts of ownership over the said property.” 

In the case of Plasket vs. Dillon, Sir William McMahon said: 
“Tf the Statute of Uses had executed the trusts of this deed, Lord 
Dillon’s interest would have been extendible.” 

In the case before us the trust is executed in two ways: 

Ist. By the rule of Jaw; because the fee only is vested in the 
trustees, and not the primary use. Here the statute must operate 
and execute the trust in the cestui que trust, though contrary to the 
intention of the settler; for the will of the subject cannot control 
the express enactment of the legislature. Lewin on Trusts, 24 Law 
Lib. 53 (marg. 102, 103.) 

2d. By the terms of the instrument itself; it being expressly 
provided in the deed of settlement, that Edmund Blake, the defen- 
dant in the executions, “ shall occupy, possess, and retain possession 
of all the property, and receive and enjoy all the rents and profits, 
and shall exercise all reasonable acts of ownership.” Consequently, 
if the trust had not been executed by the Statute of Uses, it would 
have been, to all intents and purposes, by the terms of the agree- 
ment between the parties. 

But it may be contended that it is a special trust, because it 
secures an interest to the wife. We reply, that with the interest 
of the wife we have no concern, the object of this process being 
to subject the life estate of the husband to the payment of his just 
debts ; and the interest of the husband is so distinctly separated 
from that of the wife, by the limitations in the deed, that the cred- 
itors of the husband can enjoy his estate without in the least 
interfering with the rights of the wife. oor et al. vs. Hodges, 1 
Speer Eq. R. 593; Ford, trustee vs. Caldwell, 3 Hill R. 249; 
Pringle vs. Allen, 1 Hill Ch. R.135; Rice vs. Burnett, 1 Speer Eq. 
R. 590, 591. 
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C. J. McDonatp, in conclusion, for the defendant in error. 


1. The Court refused to charge, that if Beall, the trustee, pur- 
chased the execution against Edmund Blake, after he was constitu- 
ted trustee by said contract, it was a satisfaction of said fi. fas. 
The refusal of the Court was right; there was no error in it, 


Executions are assignable, and the sale or assignment shall not be 


considered a satisfaction of the execution, but the assignee may 
proceed to collect the same for his own use, in as full and ample a 
manner as the plaintiff could have done if no such transfer or 
assignment had been made. Prince, 465. But it is contended, that 
the assignee of the execution being trustee of the defendant, the 
purchase of the execution is a satisfaction of the debt. Not so. 
At law, the assignment is good, and the execution is collectable; 
in equity, perhaps, the assignee might be held to be a trustee, 
but if so, he would have the first claim for the consideration paid 
for the debt; the creditors of the cestui que trust would have. the 
next claim. Lewin on Trusts, 147, t. p.; 3 P. Wills. 251 note A. 
But this doctrine does not and cannot apply where the trustee 
has no funds, and by the term8 of the trust not even the control of 
the trust property. A trustee cannot purchase at his own sale; 
but there is nothing in reason or justice, against a trustee’s pur- 
chasing a judgment or other incumbrance, when he does not 
control the trust property; the rule does not apply in such case, 
for the rule is founded in the impolicy of tempting the trustee to 


refuse to apply the trust funds in his hands, in payment of incum- 


brances, to enable himself to purchase the trust property at a 
sacrifice. Inthe present case, the cestui trust has the control of 
the trust property ; the funds are in his own hands; he is inde- 
pendent of the trustee. In fact, the trust deed is a mere form—it 
is void—for the cestui trust ,has the absolute control of the trust 
property ; he cannot be controlled by the trustee, and he may sell 
the trust property. In this case, Beall is not a trustee to sell, nor 
is he a trustee for creditors, and not being a trustee for Blake’s 
creditors, he may purchase incumbrances or judgments. Assignees 
of bankrupts, and executors of estates, are trustées both to sell and 
to pay; being trustees to sell, they cannot buy, because they 
cannot purchase at their own sale; being trustees to pay, they 
cannot buy in the debts, because they are trustees for creditors. 6 
Vesey It. 628. In this case, the sheriff alone can sell under the 
VOL. Il. 45 
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execution, and there is no principle which would prevent the 
trustee from purchasing at his sale, unless he had the control of the 
trust property, which he has not. The cestui que trust cannot object, 
because his interest cannot be affected. If the trust property is 
subject in the hands of the trustee, it was equally so in the hands 
of his assignor. The creditor might complain, perhaps, that the 
trustee had availed himself of his situation to purchase his judg- 
ment at an undue value; but certainly, Blake cannot say aught 
against it, unless Beall, in purchasing the judgment, had committed 
a breach of his duty, or unless as a general principle, the tolera- 
tion of such purchases might lead to abuses by trustees. The whole 
rule is based in the impolicy of allowing the trustee to purchase 
when he has authority to sell. It is the danger of temptation 
which works the disqualification. 2 Johns. Ch. R.270. 

2. The Court was requested to charge, that if Beall purchased 
said fi. fa. after he was such trustee, the same can never be 
enforced against the trust property ; which was refused, and counsel 
for that cause excepts. The same argument used under the pre- 
ceding ground applies to this. 

3. The Court refused also to charge, that there never vested in said 
Blake such a title to said property, under and by virtue of said 
marriage contract, as could be reached by levy and sale, at law. 

The deed of trust gives the possession, use, and control of the 
property to Edmund Blake as long as he lives, and provides that 
he may modify and change the description, species and chars 
acter of the property, with the consent of thetrustees. The effect 
of this provision is, to vest the legal title in him, or the right to 
convey, with the consent of the trustees. He has the authority to 
modify and change the character, description, and species of 
property. This can only be done by a conveyance. If he can 
convey the estate so as to vest the legal interest in another, the 
legal estate must be in him. If the legal estate be in him for one 
purpose, it is for all purposes; it is for levy and sale. 

Edmund Blake, under the deed of trust, had the right to occupy, 
possess, and retain possession of the property, and to receive and 
enjoy all the rents, profits, and emoluments arising therefrom. 
Edmund Blake was labouring under no personal legal disability. 
He was not an infant; he wasnot of non-sane memory. He was, 
then, what is termed in law, sw juris. Property given in trust is 
subject to the debts of cestui que trust. 

An annuity given toa person for his personal support, not to be 











DECATUR, AUGUST TERM, -1847. 851 


Blake vs. Irwin. 








liable to his debts, and to be paid from time to timé into his proper 
hands and not to any other person, and his receipt only to be a 
sufficient discharge, is subject to his debts. 2 Con. Eng. Ch. R. 
34. When trustees under a will, have a discretion as to the manner 
of the application of the trust fund for the benefit of a particular 
person, but no power to apply it otherwise than for the benefit of 
that cestui que trust during his life, his interest passes to his assignees, 
under the insolvent act, notwithstanding a provision in the will 
that he shall not have power to sell. 4 id. 483. By a marriage 
settlement of a widow, her property was assigned to two trustees, 
upon trust, to invest and pay the dividends to her for her life 
for her own sole and separate use, and, after her decease, 
upon trust to pay the fund to her daughter by her first husband, 
“ for her own use and benefit.” The daughter’s husband, F, H., 
who was one of the trustees of the settlement, became bankrupt, 
and it was held, that on the death of the tenant for life, the 
assignee of F. H. was entitled to the fund, subject to the wife’s 
equity, fora settlement. 7 zd. 322. 

The circumstance of the husband having been the trustee, did 
not alter the principle. His marital rights attached, but the court 
held that the wife’s equity to a settlement, was preserved, no doubt 
because, had any other person besides the husband been trustee, 
the property could not be reached by him, except by application 
to that court, and in such case the wife’s equity would have been 
enforced. The bill having been filed by the assignee, the court 
would still, having the subject before it, enforce the equity. The 
same principle is asserted, in the case of Snowden vs. Dales, where 
property was vested in trustees, to be held against the claim of 
creditors. 9 id. 391. 

I have shown, that property given in trust is subject to the debts 
of the party beneficially interested. Now I proceed to show that 
the person having the beneficial interest, may, provided he be su 
juris, dispose of the property. Lewin on Trusts,77. The same 
of a married woman, whose property, on a contemplated marriage, 
is settled on her during life; on the death of her husband she may 
dispose of it absolutely. Ath. on Marriage Settlements, 173. 
Blake, then, being sui juris, could dispose of his interest indepen- 
dent of his trustees, and the purchaser would take an absolute title, 
one which even the trustees could not contest. Suppose he had 
so conveyed, would not the lien of the judgment have followed 
the property ? unquestionably. If the lien of the judgment would 
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have followed the property after the conveyance by Blake, did it 
not attach, and was not the property subject to it while it remained 
in his possession ? certainly it would. 

That property vested in trustees, isthe subject of levy and sale, 
is decided in South Carolina, James R. Pringle and others, trustees 
of Mrs. Cleary, 1 Hill Ch. R.135; 3 Hill Com. Law R. 249. 

In the case of Blake, the trustees have no duty to perform. The 
trust is executed throughout as soon as the property was delivered 
to Blake. It is the same as if he had an absolute life estate, with 
remainder to his wife. To protect the wife’s interests, there is no 
necessity of a resort to chancery; our statute protectsit. Prince 468. 

The fourth and sixth grounds of error are answered in the fore- 
going. 

In regard to the fifth ground of error, or the error predicated 
on the fifth point on which the Court was requested to charge, and 
refused, I have to remark, that the very proceeding of levy and 
claim, and the issue made up thereon, is an allegation of fraud. The 
issue is between the plaintiff in execution, and the claimant, and 
the defendant is no more to be considered a party, than if it were 
an action of trespass brought by the claimant against the plaintiff 
in execution, for trespass in making the levy. The certificate of 
bankruptcy comes in collaterally, and coming in in this manner, 
it can be impeached for fraud—for fraud vitiates the most solemn 
judgments. 1 Phil. Ev. 341. 

Again, when the proceeding is against the bankrupt, he must 
plead his certificate, which is notice that he relies on it as a defence. 
The claimant cannot plead it. It cannot be known to the plaintiff 
in execution, that the claimant will rely on it in support of his title, 
or to defeat plaintiff’s lien; it is offered collaterally. It might 
be contended, if the issue were between the plaintiff and the bank- 
rupt, and the latter had pleaded his certificate, that it could be 
impeached only on notice. It was admitted by counsel, arguing 
for the certificate in the case of Pleasants vs. Meng, that by the 
decisions under the English Bankrupt Law, the plaintiff could 
prove fraud in obtaining the certificate or concealment of effects. 
1 Dallas R. 380. Third persons may contest the regularity of the 
commission, 2 id. 127. 


S. T. Bamey, for plaintiff in error, in reply and conclusion. 


The question to be decided in this cause, is of great importance, 
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from the magnitude of the interests that will be affected in this 
State, by the decision. 

If the decision of the Court below is to be sustained, the benev- 
olent desire of many a parent to save his daughter from the 
imprudence or brutality of a husband, will be rendered unavailing 
in Georgia. 

The naked question before the Court below, was: Ist, is the 
property levied on-and claimed, subject to levy and sale at law, and 
2nd,.if yea, was it subject to the executions levied. 

The Court below held the affirmative of both questions. 

It is our business here, to show from authority and reason, that 
the Court erred. 

The questions involved in the issue at bar, arise from the con- 
struction and legal effect of the marriage contract in the record, 
executed in 1838, between Edmund Blake and Eleanor Harris, 
widow, and N. H. Beall and Samuel R. Blake, as trustees. That 
instrument declares its object. Col. Blake and Mrs. Harris were 
about to marry; he was insolvent, and she had this property. Up 
to the execution of this deed, Blake never had any title or claim 
of possession to, in, or of this property or any of it. This deed is 
Mrs. Harris’ conveyance of her property, not to Blake, but to 
certain trustees of her selection. Blake is a party to it, not for 
the purpose of conveying any right, title, or claim, to any property 
of his (as is“usual in such contracts) to his intended wife, or to 
trustees for her, but is a party for the purpose of binding himself 
to abide by his intended wife’s disposition of her own property} 
the trustees are parties for the purpose of carrying such disposition 
and instruction into effect. Now, could Blake set aside or annul 
this contract, and claim this property as his own, even for his life, 
against his wife and trustees under this contract? Every honest 
man of common sense, would answer no; since he never owned 
the property, he had no right to complain of the disposition its 
owner, Mrs. Harris, had made of it, especially as he assented 
thereto; then can his creditors do what he cannot do? They 
stand in his shoes, and are bound by what binds him, where there 
is no fraud either in fact or construction; there can be no fraud 
here on creditors, for the property, before'the conveyance, never 
belonged to Blake. But, say the opposite counsel, Blake has a 
life interest in the property, under the deed. True, he has, but 
that interest is a use, and not a legal title to the corpus ; that isin 
the trustees, there to remain for the interest of all concerned, ten 
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ants for life and remainder men, or to speak more correctly, tenant 
of the use for life. 
The deed allows Blake to have possession and receive the wsu- 
Jfruct, but subject to the control and direction of the trustees and 
Mrs. Blake. He could change the property, or dispose of it, with 
her and the trustees’ consent ; he, then, in holding and controlling 
the property, acts only as the agent of the trustees, and no authority 
ean be shown that he was not competent to so. act, as much so as 
any other disinterested individual. His possession was consistent 
with the deed, and if so, it does not affect the title nor expose the 
property to the claims of creditors, any more than if it remained 
in the hands of the trustees; his possession is theirs. Cross vs. 
Glode, 2 Esp. Ca. 574; Cadogan vs. Kennett, Cowp, 432,3 T. R. 
620; 4 Com. Dig. 230, 322; 26 Eng. Com. L. R. cond. 171; 4id 
244; Vern. 96, 194. i 

The husband’s right of possession of his wife’s choses in action, 
must be in his character of husband, to defeat her title, 1 Will.’s 
on Ex. 557; Clancy 134; Ryland vs. Smith, 13 Eng. Ch. R. cond. 
281; and of course to defeat the title of her trustees: Then this 
property must be viewed as in the possession of the trustees, 
where the legal title is, with a right in Col. Blake to take the 
profits. And here the question occurs, does this vest in Blake 
such an interest as may be levied on and sold at law? We main- 
tain it does not, but that it is a bare use issuing out of personal 
property, the legal title being in trustees to preserve interests, both 
vested and contingent. And here it is proper to notice the impres- 
sion which seemed to weigh on the mind of the Court below in 
making its decision, and has also been pressed by the opposing 
counsel ; that our statute, which requires purchasers of a life estate 
or term of years at judicial sales, to give bond for the forthcoming 
of the property at the termination of the particular estate—by 
implication authorized such sales in all cases, and gave a new 
remedy. It seems to me, with all respect, that every legal mind 
must come to a different conclusion. That statute provides, that 
at sheriff’s sales, &c., of such interests, the officer shall require such 
bond “for the delivery of the property to the party entitled in 
remainder, provided the same is required by said party, his agent 
or attorney, who shall make affidavit,” &c. Now, this Court at 
once perceives, that this act, found in Hotchkiss, 607, makes no 
provision for such a case as the one at bar; it provides only for 
vested remainders ; it makes no provision for contingent remain- 
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ders. In our deed, there are several contingent remainders. How 
can a child unborn, require that bond, appoint an agent or attorney, 
or make the affidavit, as required by the statute? But the statute 
gave no new right; equity always gave the protection intended 
by this statute—one of very doubtful policy, inasmuch as it com- 
mits the important rights of others, to the care of often ignorant 
and dishonest officers. Such an act ought not to be stretched 
beyond its letter. 

But it is unnecessary for us to war with that statute, or with the 
law that subjects “a life estate,” or “a term of years,” tolevy and 
sale ; it will be time enough to do that when by deed or will, both 
the corpus and the use of personal property, are conveyed directly 
to one for life or term of years, remainder to another and his 
heirs, and the property is levied on to pay the debts of the tenant 
of the particular estate. Such is not the case at bar. This is a 
bare equity which Blake has in this property, a use in personal 
property, which never was subject to levy and sale at law. 

But before showing this from authority, I beg to call the Court’s 
attention to the provision in the marriage contract, where it pro- 
vides that Blake may, with the consent of the trustees, change or 
exchange the property, if by so doing he can enhance its value; 


-or that the trustees, together with Mrs. Blake and her husband, may 


alter or annul this contract, so as to declare other uses and limita 
tions. Now, can any court, under the constitution that guarantees 
to every party to a contract, that the obligations of his contract 
shall not be impaired, declare virtually that this provision in this 
deed shall be annulled, by depriving Blake of the power to perform 
it. It is not blake alone that has a right to object; Mrs. Harris 
and trustees have a right to say, we selected Col. Blake to join us 
in the management of this property, or to join us in making other 
disposition of it; and if the Court say to them—true, we will remove 
Blake by taking away his interest and possession of this property, 
yet we put one, the purchaser, in his place—they have a right to 
reply, first, non hac in federa; and second, that a court of law could 
not compel a purchaser to change or exchange this property, or to 
deliver it up to be conveyed to other uses and limitations, as is 
provided in the marriage contract ; nor could a court of law secure 
the rights of the contingent remainder men. 

The principle decided by this Court, in the case of Leonard vs. 
Scarborough 5; Wife, 2 Kelly R. 73, varies from this. That case 
was decided upon the obviously legal principle, that the interest of 
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atenant in common, ntay be levied on and sold at law. Such 
a tenancy is a legal title and interest, asomething more than a use ; 
the tenants may make a clear title by deed and give possession, for 
such tenants hold per my et per tout; but is Blake a tenant in 
common ? are all their titles under this deed alike and equal? 
could Blake make a clear title and deliver possession to a purehas- 
er? Would not the trustees in such an event be bound to interfere 
and take the property into their possession, it being a clear breach 
of trust or agency? Doubtless Blake may sell or dispose of the 
profits of the property, and whether the use or profits could or not 
in a court of equity, be diverted to the creditors of Blake, is not 
before this Court; it was not the question below; they are here 
seeking to get possession of the corpus. Ina court of equity, to 
sequester the profits or use, the court would take care of the equit- 
able rights of Mrs. Blake, the property being hers, and would 
provide for her a suitable support; and would also take care of the 
interest of those in remainder by directing the property into the 
hands of the trustees, or a receiver, who would be likely, and bound, 
to protect it from abuse and destruction. A court of law has no 
such power. 

Although uses or trusts in real estate, are subjected to levy and 
sale at law, by the statute of Henry VIII., and by the 10th section 
of the Statute of Frauds, yet it has been often held, that those 
statutes apply to real estate and not to personalty. Scott vs. Scho- 
ley, 8 East R. 486 ; Cadogan vs. Kennett, Cowp. R. 432; Burnett 
vs. Rice, 1 Speer Eq. R.579. These statutes changed the common 
law as to realty, but left it intact as to personalty. 1d.; and Lynch 
vs. Utica Ins. Co., 18 Wend. R. 248; Doe vs. Greenhill, 6 Eng. C. 
L. R.cond. 566. 

Moreover, the trusts which are authorised to be sold by virtue of 
the 10th section of the Statute of Frauds, are simple trusts, to the 
use of the defendant alone, and not those where there are other uses 
mixed up with his. Hull vs. Greenhill, ib.564; Harris vs. Booker, 
13 id. 358; 4 Hawk. R. 342; 4 Dev. R.172; 1 Dev. Eg. 537 ; 18 
Wend. R. 236. 

In Watkins vs. Holman et al., 16 Peters R. 58, the Supreme 
Court of the United States held a resulting trust not subject to 
levy and sale; and they quote with approbation the opinion of 
Lord Kenyon, in Hodsden vs. Staple, 2 Term R. 684, where he 
says: 

_ “Sitting in this Court, we must look at the record and see 
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whether a legal title is conveyed to the party claiming under these 
instruments; now there is no colour for saying that these en 
any legal title.” 

But the case at bar does not involve the question as to whether 
a resulting trust of personalty, can be levied on and sold at law. 
I refer to those decisions, to show how reluctant the courts are to 
trench on equitable, or quasi equitable interests. 

That an equitable interest is not subject to levy and sale, is sus- 
tained by abundant authority. “3 Bacon Abr..702; 3 T. R. 
618; 1 Ha. R. 314; 2 Johns. Ch. R. 312; 8 Taunt. R. 676; 4 
Eng. C. L. R. con. 244; 1 Maule & S. R. 251; 10 Gil. & J. R. 
226. 

A judgment is no lien on an equitable interest; the lien com- 
mences on filing the bill. 1 Paige R. 637; 2 2d.567. Hence no 
lien before Blake’s bankruptcy. 2 Vern. R. 96, 194. 

In Bogart vs. Perry, 1 Johns. Ch. R. 56, Chancellor Kent 
maintained the same doctrine, and said, an execution at law cannot 
sell or pass an interest which a court of law will not enforce and © 
protect. I have already shown that a court of law could not 
enforce and protect the title of a purchaser at sheriff’s sale of this 
property, without violating the legal rights of the parties to it, or 
in effect making a new and different contract for them. No court 
can do either, where the contract is a legal one, and untainted 
with fraud. 

But we are told that our statute, Prince 463, subjects “ the estate 
of the defendant, both real and personal,” to levy and sale under 
executions. But the statute is speaking of /egal estates, where the 
defendant has a clear title, unmixed with the right and title of oth- 
ers; and this Court well knows the distinction in law, between 
interests mized and interests joined or united ; the one is an intan- 
gible claim or interest, controllable only in equity ; the other is 
a clear interest, capable of separation and sale at law, without 
interfering with the rights of others. 

But although in its broadest sense, estate means the interest one 
has in real or personal property, yet that is not its general signifi- 
cation in all cases. Courts look to the context of deeds, wills and 
statutes, where the term occurs, for its meaning, and by that it is 
controlled. Now, looking to all the statutes oni the subject of exe- 
cutions at law, and judicial sales and claims to property—for being 
in pari materia, they must all be construed together—can any legal 
mind have any doubt of the meaning of the term estate, as used 
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in the statute? Sheriffs are required to seize the property, and 
in case of personal property, have it at the place of sale, and 
when it is claimed, take a bond for its forthcoming, &e. No one 
can doubt that they are speaking of tangible, seizable things, when 
the legislature thus speak of estate. But the mandate to the sheriff 
is. in totidem verbis, the old common law fi. fa.; he is commanded 
to seize and sell, not the estate, not the interest of the defendant, 
but “ the goods and chattels, lands and tenements.” This form has 
ever been the only one in use in Georgia ; it shows the understand- 
: ing of the profession and the legislature, as to what.is subject to 
levy and sale, and that is nothing but what is so subject at common 
law, except in cases where our statutes have changed that law. 
And touching the question before the Court, I challenge the 
production of a statute that changes the common law. Some 
interests have, by special statutes, been subjected to levy and sale, 
stocks, for instance, which by common law were not so before. 

But the judge of the Court below distinctly announced, in deliver- 
ing his opinion, that he based his decision mainly, upon the law as 
settled in the case of Liptrot vs. Holmes, decided by this Court; and 
that the argument of the counsel for the plaintiff in error in that case, 
clearly convinced him, that he was wrong there and right here. 
With the highest respect for that virtuous judge, I take leave to 
say, that he understands both that case and this incorrectly, and 
that the counsel for the plaintiff in error, in each case, has had the 
misfortune so to deliver himself as to be misunderstood by that 
Court. 

What is that case, and what the decision of the Court? The 
question to be decided was, whether, after the death of the cestui 
que trust, her administrator could bring trover for the personal prop- 
erty, or did that right belong to her trustee? This Court held, 
that the object of the trust having been accomplished and ended, 
the office and title of the trustee ceased. There was an unmixed 
trust estate ; there were not even any remainders ; so that the fee 
was in the cestui que trust. How, then, are the two cases alike 
either in principle or decision? There is not even any resem- 
blance, only that trusts are involved in both. In Liptrot vs. 
Holmes, the counsel maintained, and the Court sustained the doc- 
trine, that an unmixed trust for the use of a male adult compos 
_ mentis, or a female adult compos mentis and discovert, vests the abso- 
lute property in the cestui que trust, and subject to his or her 
absolute control and disposal, in all cases where the property, by the 
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trust instrument, would vest in her heirs at the death of the 
cestui que trust ; upon the obvious principle, that it is the settled 
policy of the law that every homo legalis who has the absolute fee, 
should have the absolute control of his property. But such is not 
the case at bar, as is manifest from the marriage contract. 

The object of this contract is shown to be, to secure a support to 
Mrs. Blake during her life, at all events, and to her children, if she 
has any; and although it expresses, that Blake may have possession 
and all reasonable control, yet, since Baron and Feme are in law 
one, it is the same as though the use had been expressed to her, 
or to her and her husband, for in either case, after receipt of the 
profits by the wife, they vest in the husband; and in such case only 
the corpus would be beyond his control, without her consent. And so 
it is in in the present case ; without her consent, or the consent of 
her trustees, he cannot change the property or declare other uses. 
This is very far from being like a clear life estate. 

I take it that no case can be found, which is recognised as 
law at the present day, where it is held to make any difference in 
law, whether the use or profits of a trust estate are directed to be 
paid to either the husband or wife, or to both. In either case, they 
belong to the husband, and are, in equity, subject to his debts, unless 
the instrument conveying the property, directs it to the sole and 
separate use of the wife, freed from the disposal or control of the 
husband or his creditors. But still, if the corpus was in such case 
conveyed to trustees, neither equity nor law could subject that to — 
the control of the husband or his creditors. But if the instrument 
conveys the corpus to trustees, with a direction that it shall be, 
after a certain time or event, paid or delivered to the wife, without 
such words as would convey to her a separate estate, then, not only 
the use but the corpus vests in the husband. Failing to bear in 
mind this obvious distinction, the Court below, and the opposing 
counsel, confound the corpus and its use ; whereas the law, (except 
in the case of simple trusts of real estate, where, by the statutes 
of Henry VIII. and Charles II. they are united,) recognises a 
marked distinction between an interest in the corpus, and the use 
of personal property. Some cases are reported in the books, 
in which this distinction is overlooked or disregarded, and have 
been relied on by the opposite counsel to some extent, and by the 
Court below, to sustain the doctrine they maintain. 

I will endeavour to show that they are not law, and have been 
over ruled. 
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The cases of Tyler vs. Lake, 6 Eng. Ch. R. cond. 450; Stanton 
vs. Hall, ib. 445; Kensington vs. Dollond, 7 id. 322, and others like 
them, were cases in chancery, where either the use or the corpus 
was conveyed by such words as the court held did not convey a 
separate estate to the wife, and so vested in the husband. In the 
case of Tyler vs. Lake, the deed directed, among other things, as 
follows: “ As to the shares and proportions of Catharine Cook and 
Betty Maria Anthony respectively, in trust, to pay the same into 
their own respective and proper hands, to and for their own 
respective use and benefit,” it was held, very properly, that these 
shares vested in the husbands, 

In the case of Kensington vs. Dollond, the court held, that words 
conveying a use were such as to vest it in the husband, but never- 
theless decided that the wife’s equity should be secured out of it. 

The cases of Brown vs. Pocock, Massey vs. Parker, and Newton 
vs. Reed, are overruled in Tullett vs. Armstrong,17 Eng. Ch. R.31. 

The case of Pringle vs. Allen, 1 Hill Ch. R. 135, and Porcher 
vs. Gist, and all the other cases founded on them, are expressly over- 
ruled in the well considered case of Rice vs. Burnett, 1 Speer Eq. 
R. 579, and Joor vs. Hodges, ib. 593, by the unanimous opinion of 
the Court of Appeals of South Carolina. * 

In the last case, Judge O’Neal dissented from the reasons on 
which the court based its decision, but concurred in the correct- 
ness of the decision. The deeds in both the cases cited, were 
strikingly like the one in our record ; they convey negroes to trus- 
tees, and provide that the husband and wife shall have the use, 
possession and control of the slaves; and, after providing for con- 
tingent remainders, direct that the property may be changed or 
sold, with the joint consent of the trustees and cestui que trust, to be 
re-invested in other property, &c. 

Judge O'Neal, dissenting from the reasons, concurred in the 
decision, on’ the ground that “something still remains to be done 
by the trustee, showing that the possession is not absolute in the 
husband. Both are ante-nuptial settlements. “In the first place,” 
he continues, “the property may be sold by the trustee and the 
cestui que trust, and the proceeds invested in other property. This 
shows that the possession was to be permissive only, a mere tenancy 
at will, if that term may be applied to personalty. He therefore 
concurred in the decision, that the slaves were not subject to levy 
and sale at law, and held that such decision did not conflict with 
the previous decisions in that State. 
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In the case of Doe, ex. dem., Hall vs. Greenhill, 6 Com. L. R. 
cond. 564, the same doctrine is maintained; here, the cestui gue 
trust was to have possession and take the profits; it was held 
such an interest was not subject to levy and sale. 

In Haslington vs. Gill, 26 Eng. Com. L. R. cond. 171, it was 
held that, as the possession of the husband and wife was consistent 
with the deed, the property did not so vest in the husband as that 
it could be subjected to his debts, but that the husband and wife 
held as the agents of the trustees. 4 

If this property is to be subjected to levy and sale at law, then 
no trust can be created so as to secure a support to a married 
woman. The moment she receives the use or profit, it vests in the 
husband ; for, when in her possession and beyond the control of 
the trustee, it is absolutely her’s, and what is her’s is his; and then 
the monstrous doctrine contended for on the other side, is to 
follow, that whoever has the use has the corpus—in other words, 
the provisions of the statute of Henry VIII, and Charles II, are 
to be applied to personat property. 

1 beg that the Court pause, before it sanctions so grave an 
innovation upon the common law—before it strikes from the 
hands of the fathers of Georgia, the last shield that the law allows 


them to interpose, between their confiding daughters, and often 
worthless or improvident husbands. 

That a trustee cannot incumber the trust estate, see 5 Johns. Ch. 
R. 409; 1 td. 27; 3 Vesey 740; 6 id. 625; Lewin on Trusts, 290; 
1 Vern. R. 49. 


By the Court—Lumprxin, J., delivering the opinion. 


This was a claim case, tried before Judge Floyd, in Bibb Supe- 
rior Court, May term, 1847, in which the defendant in error was 
plaintiff in execution, and George C. McNeill, Edmund Blake 
and John Anderson, defendants in execution, and Samuel R. Blake, 
trustee of Edmund Blake, and Eleanor Blake his wife, formerly 
Eleanor Harris, was claimant. 

Several fi. fa’s, in favour of Richard Irwin, were levied upon 
divers slaves, as the property of said Edmund Blake, which were 
claimed by the said Samuel R. Blake, in his character of trustee, as 
aforesaid. 

Upon the trial, the executions, with the levies thereon, were 
tendered and read in evidence; and it was proven by the sheriff, 
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that the slaves in dispute, were in the possession of Edmund Blake 
at the time of the levy. The testimony in behalf of the plaintiff 
was then closed. 

The claimant then introduced a marriage contract, and read the 
same in evidence, as follows: 


“Tuts Inpenture, of three parts, made the 15th day of No- 
vember, 1838, between Edmund Blake, of the county of Bibb, and 
State of Georgia, of the first part, and Eleanor Harris, widow of 
the late Jeremiah Harris, and now of the county of Houston, of 
the State aforesaid, of the second part, and Nathan H. Beall and 
Samuel R. Blake, of the third part, Witnesseth, that whereas a 
marriage is intended to be had and solemnized between the said 
Edmund Blake and Eleanor Harris; in consideration of the said 
intended marriage, and of the sum of five dollars, to the said 
Eleanor Harris in hand paid, and for the providing and securing 
a competent provision of maintenance for the said Eleanor Harris, 
in case she should survive the said Edmund Blake, her intended 
husband ; and for settling and assuring the property hereinafter 
mentioned, to such uses, and upon such trusts, as are hereinafter 
expressed and declared ; the said Eleanor Harris, with the consent 
of the said Edmund Blake, her intended husband, and they, and 
each of them, have, and by these presents do grant, sell, alien and 
confirm, unto the said Nathan H. Beall and Samuel R. Blake, and 
their assigns, as trustees, the following property and estate, to wit: 
An interest of one-half in a lot or parcel of land, containing three 
hundred acres, more or less, situate, lying and being, in the county 
of Houston, State aforesaid, known as lot number —, in the tenth 
district of said county, and described particularly in a deed of 
transfer and conveyance, from Allan Windham to Eleanor and 
Thomas W. Harris, containing three hundred acres, more or less; 
together with all the houses, buildings, furniture, stock, utensils, 
emoluments, and all the appurtenances, to the said lot and farm 
belonging or appertaining; also, the following negro slaves, viz: 
Hannah, Kizzy, Dicey, Joe, Allen, Jack, Elbert, Lewis, Blanheim, 
Sylla, Sibby, Caroline, Sappho, and Patience, now in the owner- 
ship and possession of the said Eleanor, together with their issue 
and future increase, and all the right, title, and interest to the said 
slaves and their issue ; also, all right, claim, interest and profit, to 
certain property, arising under the will of her sister, Rebecca Bos- 
tick, now in controversy, and in suit brought by » against . 


- 
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in Superior Court, and all profits, interest, or advantage, 
which has, or may accrue to the said Eleanor Harris, in her right, 
as heir or legatee of said estate, as also what she may derive here- 
after by legacies, &c. To have and to hold the said property, 
hereinbefore specified to be hereby granted and conveyed, to 
them, the said Nathan H. Beall and Samuel R. Blake, their heirs 
and assigns, to such uses and upon such trusts, and to, and for, such 
interest and purposes as are hereafter declared, mentioned and 
expressed of and concernin g the same; that is to say—to the use 
and behoof of the said Edmund Blake for the term of his natural 
life ; and from and after the decease of the said Edmund Blake, if 
she, the said Eleanor Harris, his intended wife, should survive 
him, then to the use and behoof of the said Eleanor Harris, his 
intended wife, in lieu and satisfaction of her dower or child’s part, 
to which she may have claim through the statute of said State, in 
all estates of free hold and inheritance of which the said Edmund 
Blake may die seised or possessed. And it is hereby further 
declared and agreed, by each and every of the parties to these 
presents, that she, the said Eleanor, should she survive the said 
Edmund Blake, shall have full right and power to dispose of, by 
will, one-half of the before mentioned property and estate, unless 
there should be a child or children to have the whole of the said 
property and estate hereinbefore mentioned ; but should the said 
Edmund Blake survive the said Eleanor, his intended wife, without 
issue, then, the estate and trust hereby created, shall subside and 
cease at his death, and the legal unite with the equitable estate 
and interest in said property hereinbefore recited and specified, 
and it shall go and vest, as it would have done by and after the mar- 
riage of the said Edmund Blake and Eleanor Harris, if no trust 
or settlement had been made, and shall regularly descend to the 
heirs of the said Edmund Blake, lawfully begotten, forever; and 
it is further agreed, by all and each of the said parties, that the 
said Edmund Blake shall occupy, possess and retain possession of 
the before mentioned property, and shall receive and enjoy all 
rents, profits and emoluments accruing therefrom, and that the 
said Edmund Blake shall exercise all reasonable acts of ownership 
over said property, and by and with the consent and advice of the 
said Nathan H. Beall and Samuel R. Blake, may modify and change 
the description and species of property, if, by such change or alter- 
ation, he can enhance the value thereof, or increase the general 
value and amount of property granted and conveyed originally, as 
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herein specified ; and it is hereby likewise declared and agreed, by 
all and each of said parties, that it shall, and may be lawful for 
the said Edmund Blake and Eleanor Harris, his intended wife, and 
the said Nathan H. Beall and Samuel R. Blake, at any time and 
times hereafter during their joint lives, under their respective 
hands and seals, and attested by two or more creditable witnesses, ¢ 
by and with the consent of said trustees, to revoke, make void, 
alter, or change, all and every, or any, the use or uses, estate or 
estates, herein and hereby before limited or declared, or intended 
to be limited or declared, of, and in, the property hereinbefore 
recited and specified, and to declare new and other uses of the 
same, or of any part or parcel thereof; any thing herein contained 
to the contrary thereof, in anywise, notwithstanding.” 
Signed and sealed, &c. by the parties. 


Also, the following post-nuptial instrument, being a modification 
of the foregoing: 


“ GEORGIA, Whereas, certain articles of agreement, entered 

Bibb County, te between Edmund Blake, of the first part, 
and Eleanor Harris, of the second part, and Nathan H. Beall and 
Samuel R. Blake, of the third part, for the settlement of property 
upon the contemplated marriage of the parties of the first and 
second parts, on this 15th day of November, 1838, did reserve to 
the said parties of the said settlement, the right to revoke, make 
void, alter, or change, all or every, or any of the uses or estates 
therein and thereby before limited and declared of and concerning 
the property therein specified, and to declare other and new uses 
of the same or any part thereof; now, by virtue of said reservation, 
and in conformity thereto, it is agreed mutually between the par- 
ties to the said agreement, that the said Eleanor shall have the 
power, in any event whatever, of disposing-of, by will, one half 
of said property mentioned and specified in said original agree- 
ment, hereby revoking, altering and amending the clause of said 
articles, which recites, that if the said Edmund Blake survive the 
said Eleanor Harris, his intended wife, without issue, then the 
estate and trust thereby created, shall subside and cease at his 
death, and the Jegal unite with the equitable estate and interest in 
said property therein before mentioned and specified, and shall go 
and vest as it would have done by and after the marriage of the 
said Edmund Blake and Eleanor Harris, if no trust or settlement 
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had been made, and shall descend to the heirs of the said Edmund 

Blake, lawfully begotten, forever, so as to vest in the said Eleanor, 

in that or in any other event whatsoever, the full and absolute 

power of disposing of, by will, of one half of said property.” e. 
Signed and sealed &c. ‘ 







These instruments were duly proven, and recorded in the proper 
office. 

The claimant next offered, and was allowed to read, the certifi- 
cate of bankruptcy and discharge, awarded to the said Edmund 
‘Blake, by the proper court, in order to show that he was released 
from all liability upon said fi. fas. It was admitted, that the prop- 
erty levied on was not returned in his schedule by Edmund 
Blake, to the commissioners in bankruptcy, he having been advised 
by his counsel, E. A. Nisbet, Esq., that it was not liable to be so 
returned. 

It was in proof, that the executions levied on the property, had 
been bought up for Nathan H. Beall, one of the trustees named 
in the marriage deed, at the sum of fifty dollars each, and were 
proceeding at his instance, and for his benefit. It was also in 
testimony, that the property in controversy was in the possession 
of Mrs. Blake before the marriage, and that after the marriage it 
went into the possession of Blake and his wife, who have since lived 
together, and that it all came by Mrs. Blake, and belonged to her 
before the marriage. 

Samuel J. Ray, testified, that he was present at the execution 
of the marriage contract, and that Nathan H. Beall was present 
likewise. He also witnessed the marriage, which was subsequent 
to the execution and delivery of the deed. 

The case was then submitted to the jury, and claimant’s counsel 
requested the Court to charge the jury, that, 

1. If Beall purchased said executions against Edmund Blake, 
after he was constituted trustee by said contract, it was a satisfac- 
tion of said fi. fa’s. 

2.. That if Beall purchased said fi. fas, after he was such trustee, 
the same can never be enforced against the trust property. . 

3. That there never vested in said Edmund Blake, such a title 
to said property, under and by virtue of said marriage contract, ‘ 
as could be reached by levy and sale at law. ; 

4. That there never vested in the said Blake, such a title or right 
as could be levied on at law, during the life of Mrs. Blake. 

VOL, III. 47 
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5. That by virtue of the discharge in bankruptcy, said Blake 
was discharged from all his debts, and that all his property was 
also discharged from debts then existing, unless some legal lien 
was then existing against said property, and fixed. 

6. That during the life of Mrs. and Mr. Blake, nothing but an 
equitable right and title to said property vests, under said marriage 
contract,in said Edmund Blake, which is not subject to legal liens, 
nor to levy and sale at law. 

All which the said Court refused to charge; but then and 
there charged and decided the contrary to be the law; that said 
property was and is subject to levy and sale at law, for the debts 
of the said Edmund Blake. 

To which the counsel for the claimant excepted. 

Counsel for the,plaintiff in error, submit two questions for the 
decision of this Court: 1st. Is the property levied on and claimed 
subject to levy and sale at law? and 2nd. was it subject to the 
executions levied 1 
[1.] This Court is unanimously of the opinion, that the judgment 
of the Circuit court should be reversed, on the ground that the 
use was not executed, but that the legal estate continued in the 
trustees, and that the equitable interest of Edmund Blake, the 
debtor, was not subject to levy under these or any other executions. 

It will be perceived that there is no controversy, even between 
counsel, as to the liability of Blake’s interest in this property, 
whatever it may be, to pay the debts which he has contracted 
since his bankruptcy. The only question is, as to the mode or 
form to. which recourse shall be had to subject this interest; 
whether it be such a Jegal estate under the marriage settlement, 
as may be seized and sold at law, or is it a mere equity, and one 
which can only be made liable for debts in and through a decree 
of a court of equity ? 

What are the facts and circumstances under which this instru- 
ment was made? and what areits terms? Mrs. Harris, a widow 
lady, being possessed of considerable property, proposes entering 
into a contract of marriage with Mr. Edmund Blake, who, as is 
apparent by a comparison of the dates of the deed of settlement, 
and of the judgments, was largely indebted at the time; and this 
fact is presumed to have been known, as the judgments were 
matters of record. The substance of this agreement is, that she 
conveys her property to Nathan H. Beall, her brother, and Samuel 
R. Blake, the son of her intended husband, upon the following 
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trusts and uses, to wit, for the use of her intended husband for life; 
if she survive him, to her use for life, with the power of disposing 
of one half thereof by will, the other moiety to go to his children; 
if he survive her, the trust to cease and subside at his death, and 
the legal to unite with the equitable estate, and to descend, the 
whole to his children. It is further provided, that should there be 
offspring, the fruit of this union, the entire property is to vest 
in it or them. It is further declared, that Edmund Blake is to 
have the entire use and possession of the property, and to exercise 
all reasonable control over the same; also, he is at liberty to’ 
change it, by the consent of the ‘trustees, provided it is for the 
benefit and advantage of the trust estate. It is further declared, 
that the trustees and Mr. and Mrs. Blake, may, at any time, in 
conjunction, re-settle this property to such other uses and purposes 
as they may see fit; and the record discloses, that some few years 
thereafter this was done, allowing Mrs. Blake the right to dispose 
of one half of this property by will, under any circumstances ; 
that is, whether she survived her husband or not. 

The first point to be considered, is, what was, the intention of 
the parties to this contract? For not only must this intention 
prevail, if it contravene no rule of law, in all contracts, but more 
especially in marriage settlements, which, like wills, are liberally 
construed, so as to effectuate the purposes for which they were 
executed, especially so as to protect the interest of that party for 
whose benefit they are made. Atherley, 27 Law Lib. 48, 58, 64, 

As to the intention of the parties, it is not a matter of inference 
or conjecture; the instrument itself expressly declares at what 
time the degal estate shall unite with the equitable; not in Blake 
during his life, but at his death, upon his surviving his wife with- 
out children by her; so that, if the question of construction rested 
upon intention, the conclusion would be easy. But a grantor or 
testator may tatend to do a thing, and yet not do it; and the courts 
are frequently obliged to say voluit, sed non dixit. 

Are, then, the terms of this instrument so clear and explicit as 
to vest the legal estate for life in Edmund Blake, contrary to the 
avowed intention of the parties ? 

In behalf of the creditors, it is insisted, that even if the Statute 
of uses, and the 10th section of the Statute of frauds, did not apply 
to personalty, that still the very deed itself conveys the possession 
to the use, and transfers the use into possession, thereby mak- 
ing Blake the complete owner of the property, as well im Jaw as 
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in equity. And it is true, that the entire use is given to him, but it 
is the use only, and not the corpus. It is true, that he is entitled 
to the possession, but that possession is evidently not an inherent 
right by virtue of the estate which he held, but bestowed upon 
him as the agent rather of the trustees. It is likewise true, that 
he has the privilege of exercising reasonable ownership over this 
property ; but if the defendant had an absolute indefeasible estate 
for life, in this property, wherefore the necessity of giving him the 
right of possession ? and why this restricted, qualified ownership ? 
Can reasonable ownership mean any thing more or less than such 
ownership as is not inconsistent with the paramount title of the 
trustees 4 

So much for the case in behalf of the plaintiffs in execution, and 
for those clauses in the instrument which seem most to favour their 
position. : 

It is difficult to lay down a distinct rule, showing when a trust 
is and when it is not executed. The cases of Carwardine vs. Car- 
wardine, 1 Eden R. 33, and Leicester vs. Leicester, 2 Taunt. R. 109, 
would prove, that it is not sufficient to prevent the estate from 
being executed that the trustee has something to do; but it would 
seem, that whenever the object of the trust would be defeated by 
its being executed. as in cases of trusts for married women, or to 
preserve contingent remainders, or where the trustee has some 
discretion to be exercised in relation to the estate; or where 
there is some object to be effected by the estate’s remaining in 
the trustee, that in all such cases, the instrument will be construed 
not to convey an executed trust. Posey vs. Cook, 1 Hill R, 414; 
Laurens vs. Jenny and others, 1 Speer Law R. 366; McIntyre vs. 
Agricultural Bank et al.,1 Hill Ch. R. 111. 

And do not most, if not all, of these reasons apply in the present 
case? Here are contingent remainders to be preserved ; should 
there be children born, the fruit of this union, the entire estate, by 
the deed, will vest in such offspring. And is there not an object to 
be accomplished by continuing these trustees? _ They are not only 
to superintend the property, and see to it that it sustains no injury 
during the continuance of the life interest of Blake, either by an 
improvident sale, or any other act of ownership, but the title is to 
remain in them that they may be ready at all times to unite with 
Blake and wife, as they have once done already, in re-settling 
this estate upon such other trusts as they may see fit. How could 
this be done under a sale at law? But Blake himself cannot sell 
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or dispose of this property without the consent of the trustees ; how 
can the agent of the law do more? Can the sheriff sell, nolens 
volens ? we apprehend not. The possession of Blake, then, is not 
inconsistent with the rights of the trustees, and did not subject the 
property to be seized fur his debts. Cadogan vs. Kennett, 2 Cowp. 
R. 432. ; 

But I confess, that to my mind, there are other and higher objects 
to be accomplished by holding, that the legal estate shall remain 
in the trustees. It is on account of Mrs. Blake, from whom the 
whole of this property was received, and upon the credit of which 
these debts were not contracted. . Marriage settlements have the 
sanction of immemorial usage, and of the most enlightened part of 
the human race; and this Court would be recreant to its duty to 
permit the rules of the law to be strained to defeat the end for which 
this contract was intended. It is true, that the use of this property 
is given to the husband for life ; but then he cannot aliene without 
the consent of the trustees and for the advantage of the trust estate. 
While this is the case, he cannot deprive the wife of a maintenance, 
even if he desired it, out of this property. Her interests, there- 
fore, are essentially protected by this deed, independently of the 
power reserved of re-settling the estate. To allow it, then, to be 
sold at law, to pay the husband’s debts, would be to defeat the 
very end for which the trust was created. 

Let these creditors, then, resort to the appropriate forum—com- 
pel them to come into equity, for the purpose of subjecting the 
husband’s interest; and then the equity of the wife, from whom this 
property was derived, can be set up and asserted. 

Says an eloquent counsellor, (Mr. Balch,) in the case of Morgan 
vs. Elam,4 Yerger R. 409, “ The argument that these settlements 
are likely to produce perpetual feuds and contentions, seems to be 
more specious than solid. In most cases, the seeds of that rebellious 
spirit which the wife, having a separate property, may manifest 
towards her husband, are sown long before the period of marriage. 
This spirit may be traced back, in most instances, to a defective 
early training, to the indulgence of bad propensities in infancy and 
youth, not to the simple and single fact, that the feme covert 
has an income for herself and children, independent of the 
effects and fortune of her husband. In the faithful discharge 
of the duties of that mysterious connexion called marriage, 
the weaker sex may proudly challenge competition with the’ 
stronger. All experience teaches us, that in devotion to the 
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interests of their husbands and their children, in tenderness, patience 
under calamity, in disinterestedness, they are wholly without rivals 
in the opposite sex. 

“In this country, where the laws of primogeniture and entails 
have been abolished, where even executory devises are looked 
upon with jealousy, thesé marriage settlements must be sustained 
upon the principle, that they are in many cases demanded by jus- 
tice, humanity and prudence. 

“ This is an age of enterprise, of bold, reckless speculation, of 
refinement and increasing luxury. There are cases of frequent 
occurrence, in which it is the duty of an affectionate parent to 
place at least a portion of his means beyond the control of his 
daughter’s husband, and even the daughter herself, to save her 
from the improvidence, the immorality, even the kind-heartedness 
of the man to whom she is united; for it often happens in this 
country, that men are ruined by their responsibility for others, 
prompted not by interest, but sheer good feeling. 

“ It seems to be a mere fahcy to suppose that the affections and 
’ feelings of nature in the marriage state, are to be extinguished by 
the provisions of a marriage settlement, when we have continually 
such overwhelming proofs of their irresistible power, in the gene- 
rous devotion of; American wives and mothers !” 

I have taken the liberty of making this extract, because there 
are not wanting those who look with jealousy, and distrust even, 
in respect o this favourite doctrine of the courts—the wife's equity, 
believing that it is calculated to make husband and wife aliens to 
each other. , 

But not only will the wife’s interests be protected, and the con- 
tingent remainders preserved, but by going into equity, the exact 
interest of the debtor will be ascertained and adjudicated ; which 
will prevent its being sacrificed. 

Men ought to know what it is they buy, or else, how can they 
know what to bid? Expose such an interest as this at public outcry, 
and chance and not judgment would decide its marketable value. 
The result must prove highly injurious, either to the purchaser or 
to the debtor; and no one can doubt upon whom the ruin would 
fall. This very interest might be worth thousands, and yet, from 
the very nature of it, and the doubt and uncertainty attending it, 
it would probably be sold for a mere song. Sold by the sheriff, none 
but lawyers, and those who are willing and able to pay for their 
advice, could bid intelligently, and all fair competition would be 
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destroyed. Public policy, therefore, unites with other considerations 
to constrain the creditors of Blake to approach through proper 
channels in order to be heard. This may be a hard case to them, 
but the general good ought not to give way to private inconvenience. 

It is unnecessary to discuss any other ground in the bill of excep- 
tions. It is ordered and adjudged that the judgment below be 
reversed, 





No. 51—Danieu Grirrw, plaintiff in error, vs. Toe Centrat Bank 
or Georeia and others, defendants in error. 


[1.] Under the judgment of the Supreme Cuurt, pronounced in Collins os. The Cen 
Bank et al., a person having purchased the bills of the Monroe R. R. and Bank- 
ing Company, after that judgment was pronounced,’which were filed under the 
decree of the Superior Court of Bibb county befgre the judgment of the Supreme 
Court, is not entitled to receive upon them the amount which he paid for them, 
but the amount paid by the person who was the owner at the time they were filed. 


Exceptions to Auditor’s Report. In Bibb* Superior Court. 
Before Judge Froyp: May Term, 1847, 


In the case of Collins vs. The Central Bank of Georgia and 
others, claimants of the fund raised by the sale of the Monroe 
Rail Road, its fixtures, &c. under a decree in chancery obtained 
in Bibb Superior Court, by virtue of a writ of error to that Court, 
upon a certain bill of exceptions filed to the decision and judg- 
ment of the presiding judge in the distribution of said fund, the 
Supreme Court of the State of Georgia reviewed and reversed the 
judgment below; and adjudged and determined amongst other 
things, that “ each bank: bill should take in proportion to the quantum 
of consideration paid therefor by the holder, or claimant on the fund : 
and that such holder, or claimant, should state the quantum of consid- 
eration actually paid therefor, on oath in writing, with the right of 
other contesting claimants of said fund, to traverse the same. 

The Auditors appointed by the Superior Court of the county 
of Bibb, under the said order of the Supreme Court, to hear evi- 
dence, and report upon the quantum of consideration paid by the 
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different “bill-holders claiming a portion of said fund, met in 
pursdance of their said appointment; when the plaintiff in 
error claiming a portion of said fund, as a holder of bills of the 
said Monroe Rail Road and Banking Company, to the amount 
of four thousand one hundred and fifteen dollars, which had been 
filed with the clerk of the Court below, by, and in the name of 
one Richard Peters, Jr., by his counsel in that behalf, Messrs. 
Powers & Whittle—which said bills were then produced and 
shown to said auditors by said Daniel Griffin, through his counsel 
as aforesaid, the said Griffin then and there claiming that said 
auditors should allow him, as a bill-holder, to draw and receive his 
proportionate amount to which said four thousand one hundred 
and fifteen dollars would entitle him—offered in support of the 
same, under the said order and decree prescribed by the Supreme 
Court in the premises, the following evidence, to wit : 


“ Macon, Georgia, January 30th, 1847. 

“ Having sold to Daniel Griffin, Esq. the sum of four thousand 
one hundred’and fifteen dollars of the bills of the Monroe Rail 
Road and Banking Company, which have been filed with the clerk 
of the Superior Court for Bibb county, under order of court, in 
my name, Messrs. Powers & Whittle will please hold the same or 
their proceeds suBject to the control of Mr. Griffin or to his order. 

“ Ricnarp Peters, Jr.” 


“ GeoraAa, } Personally appeared before me, Daniel Griffin, 
Bibb County. ) who being duly sworn, deposeth and saith, that he 
is the owner of four thousand one hundred and fifteen dollars of the 
bills of the Monroe Rail Road and Banking Company, which have 
been filed with the clerk of the Superior Court for said county in 
the name of Richard Peters, Jr. to claim a part of the proceeds of 
the said road, &c., and that said bills cost this deponent, one hun- 
dred (100) cents in the dollar. 
“ DanieL GRIFFIN. 

“ Sworn to and subscribed before me, , ; 


this 30th January, 1847. 
“N.C. Munroz, J. I. C.” 


Which said evidence, and the claim of said Griffin, were rejected 
by said auditors, they requiring that said Griffin should procure and 
produce to said auditors, before he would be allowed to participate 
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in, or receive any of said fund, evidence of the quantum of con- 
sideration paid by said Richard Peters, Jr. for said four thousand 
one hundred and fifteen dollars of bank bills of said company. 

To which said decision of said auditors, said Griffin, by his 
attorneys aforesaid, objected and excepted, as illegal and not 
within the requisition of the decree and ‘order of the Supreme 
Court, in the premises; and afterwards, at the May term of the 
Court below, when said report of said auditors came to be acted 
on, and received by said Court, the said report was received, 
adopted and confirmed by said Court, as its judgment and decree, 
notwithstanding the objections and exceptions of said Griffin 
thereto. To which decision and judgment of the Court below, 
the said Griffin excepted, and assigned the same for error. 


Powers & Wuirt-e, and Bartey, for the plaintiff in error. 
Poe & Nisset, for the defendants. 


RuTHeErrorD, also, for claimants of the fund, in opposition to 
plaintiff in error, submitted the following brief: 

1. Point on merits—Peters, (of whom Griffin bought,) by com- 
ing in under the original decree and filing his claim, became a 
party to the suit. Story Eq. Pl. sec. 99; ib. 99,n. 3; 2 Story Eq. 
sec. 1036a; 19 Vesey R. 336; 2 id. 312, 313; Coop. Eq. Pl. 39, 106, 
1 Paige 417,n.; 2 id. 18, 19. 

2. Griffin, having bought the bills of Peters after the latter filed 
them, bought dis pendens, and as to all other claimants, will be held 
to’occupy the same and no better situation thaw Peters, and sub- 
ject to all the equities that he was. 1 Story Eq. sec. 406; 2 id. sec, 
908; Story Eq. Pl. 342; Calv. on Par. 102; 2 Ball § Beatt. 186, 
169; 11 Vesey R. 197; 18 id. 84; 1 Vern. 459. 


By the Court—Nisset, J., delivering the opinion. 


The auditors refused to allow to Mr. Griffin-the amount which, 
in his affidavit it appears he gave for the bills of the Monroe Rail 
Road & Banking Company, holding, that he was entitled to receive 
only what they cost Peters, who had filed them under the decree 
of the Superior Court of Bibb county, and before the judgment 
of the Supreme Court. Judge Floyd confirmed the decision of 
the auditors, and his judgment in that regard, is excepted to. 

VOL. Ul. 48 
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[1.] The question is, whether a purchaser of these bills, so filed, 
after the judgment of the Supreme Court, was, according to that 
judgment, entitled to receive what he paid for them in the distri- 
bution of the funds raised from the sale of the Monroe Rail Road 
& Banking Company, or what had been paid for them by the 
holder, anterior to that judgment. It is confined within very 
narrow limits. By the original decree of the Superior Court of 
Bibb county, directing the sale of the Monroe Rail Road, all per- 
sons holding claims upon that company, were directed to file their 
claims in the clerk’s office; according to this decree these bills 
were filed. The Court, in distributing the funds raised by the sale, 
decided, among other things, that the holders of the bills of that 
company, were entitled to receive the amount which they called 
for on their face. The question having been taken up to this 
Court, we determined that the holders of these bills were not 
entitled to the amount due on their face, but the amount paid for 
them. The question as to what the bills then filed, should receive, 
was made before the Supreme Court, definitely, and we now hold, 
that the judgment of that Court fixed the amount at what was 
paid for them by the then holder. That amount was to be ascer- 
tained by the auditors, but when ascertained, the judgment of 
the Supreme Court settled it as the quantum of dividend. 

If it were true, that, according to the judgment of the Supreme 
Court a person purchasing these bills after it was pronounced, 
could come in and receive whatever amount he paid for them, 
the judgment might have been made, and would be now, so far as 
the fund is undistributed, a perfect mullity. 

In anticipation. of such a judicial construction, each holder 
might, through the agency of accommodating friends, have sold 
his bills for par value, and both he and the purchaser have realized 
the whole amount appearing to be due on them, thus defeating 
the judgment of this Court altogether. As this case involves no 
point, save a construction of our own judgment pronounced in 
Collins vs. The Central Bank et al. 1 Kelly R. 435, 1 dismiss it 
without further consideration. 

Let the judgment of the Court below be affirmed. 
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No. 52.—Harmon Howarp, and Joun Powers security on appeal, 
plaintiffs in error, vs. Tae Cenrrat Bank or Georeta, defen- 
dant in error. 


[1.] The indorsee of a negotiable promissory note, drawn in this State, payable in 
New York, and returned protested for non-payment, is entitled to charge five per 
cent. damages against the indorser, as provided by the Act of 1823, in cases of 
protested bills of exchange. 


Assumpsit. Tried before Judge Froyp. In Bibb Superior 
Court. May Term, 1847. 


Defence, Usury. 


/ 


The Central Bank of Georgia obtained a judgment in Bibb 
Superior Court against the plaintiff in error, as one of the indors- 
ers of a note for $2,000, made by Story & Pratt, and payable at 
the Merchants’ Bank, New York; and which was transferred by 
the indorsements to the Central Bank. This note, when it fell 
due, was presented at the Merchants’ Bank, in New York, for 
payment, which was refused. The judgment rendered upon it 


was for the principal, interest and costs; as to damages, the record 
was silent. 

After this judgment, the plaintiff in error and the Central Bank 
came to a settlement, by which the judgment was taken up, and | 
the note, the subject of the present action of assumpsit, was given 
in its stead for the sum of $2412. In this settlement, the Central 
Bank charged the plaintiff in error $100, being 5 per cent. dama- 
ges upon the principal of the former note, on account of the non- 
payment when presented for payment at the Merchants’ Bank, 
New York; and it was included in the note of $2412 aforesaid. 

To this action the plaintiff in error, Howard, plead usury. 

Upon the trial on the appeal, it was proved by the testimony of 
the cashier of the Central Bank, that the $2412 was the aggregate 
of the principal and interest, protest fee, and the $100 damages or 
premium, less the amount paid in cash, out of which the discount 
of the new note was received. 

There was other testimony in the case, but not having relation 
to the contested point as to the $100 damages, it is omitted. 

The Court below charged the jury, the plea of usury being 
filed, that the bank had a right to charge the $100 damages for 
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the non-payment of the note in New York, in the same manner 
as if the same had been a bill of exchange ; and that the bank, not 
having recovered it in the first action, was no bar to the legal 
right ; and having the legal right to charge it, the incleding it in 
the note given was not usury. 

To which decision and charge, the counsel for Howard 
excepted. 


C. J. McDonatp, for the plaintiff in error. 


The judge charged, that the Central Bank had the right to 
charge the $100 damages, for the non-payment of the note in 
New York, in the same manner as if it had been a bill of exchange ; 
and, that the bank not having recovered it in the first action, was no 
bar to its legal right ; and that, having the legal right to charge it, 
the including itin the note given was not usury. 

The note is usurious, because it is given for more than the stat- 
utable interest. 

To constitute usury, there must either be an existing debt, or a 
direct loan, and an agreement to pay more than legal interest for 
the forbearance of the debt or loan, or some device contrived for the 
purpose of evading or concealing the appearance of a loan and for- 
bearance, when in truth it was such. Chitty on Contracts 701. In 
this case there was an existing debt, and an agreement to pay more 
than legal interest for the forbearance of the debt. The contract is 

then, usurious, unless the party had the legal right to demand the 
payment of the excess over the legal interest, under the circum- 
stances of the case. The note on which the judgment was 
rendered, was payable in. New York; the maker made default, 
and the note was returned under protest. It is contended, that 
the holder had a right to demand five per cent. damages, and so 
the Court charged. Our statute applies to bills of exchange 
only. Prince 454, 462. The practice of re-exchange has never 
been adopted in the United States ; our laws and usages form an 
exception to the European Commercial Law. Chitty.on Bills, 
666, b. note. 

In an action on a promissory note, no allowance is made on 
account of difference in exchange. 20 Johns. R. 102. The Cen- 
tral Bank, then, had no legal right to demand the payment of the 
premium, which was precisely 5 per centum on the amount of the 
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note ;‘ and, having no such right, including it was usury. It was 
an agreement to pay more than legal interest for a debt. 

If the agreement be clearly usurious, though the parties did not 
intend it to be so, and were ignorant that such was the legal effect 
of their contract, it is void. Chitty on Contracts, 703. 

The mere giving and receiving, designedly, more than the legal 
rate of interest, is usury, although there be no corrupt agreement 
other than that which is manifested by one party’s allowing, and 
the other receiving the unlawful interest. 8 Cowen R. 696. If it 
were not so, the usury laws would be useless, Parties would never 
begin a contract by mutually announcing an intention to violate or 
evade the law. The only questions are— 

Has more than the legal rate of interest been in any manner 
demanded or reserved for the loan of money or forbearance of the 
debt ¢ 

Was the amount which constitutes this excess, intentionally asked 
on one side and allowed on the other ? 

These questions, affirmatively answered, make a case of usury. 

A promissory note cannot be treated as a bill of exchange so as 
to entitle the holder to recover damages for non-payment; if it 
could, a protest would be necessary. A protest is not necessary. 
2 Howard Sup. Ct. R. 

The indorsement of a promissory note gives it the resemblance 
of a bill of exchange; for then it is an order by the indorser upon 
the payer of the note, the indorser becomes, as it were, the 
drawer, the maker of the note the acceptor, and the indorsee, the 
payee. Chitty on Bills. 553; Heylin vs. Adamson, 2 Burrow R. 
676. 

The acceptor is not liable for the extra charges on the re-ex- 
change. 3 Kent Com. 116. 

Lord Mansfield, in making the above remarks, only alluded to 
the law of demand and notice before the indorser could be 
charged, and not to the liability of the indorser to damages, on a 
failure to pay by the maker. Our statute only applies to cases of 
bills of exchange drawn or negotiated within this State, upon any 
person or persons of or in any State, Territory, or District of the 
United States. It does not apply to bills drawn by one citizen of 
this State on another citizen of this State, though payable out of 
the State. Chitty on Bills, 13. 
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Por & Nisset, for the defendant in error. 


The question arising out of this case, is, did the act of the 
Central Bank, in including the 5 per cent. in the new note, amount 
to usury ? 

To this position, we reply, that it did not amount to usury. 

When a bill indorsed over, is not duly paid, the indorsee may 
charge the indorser with interest, exchange, and other incidental 
expenses, beyond the amount of legal interest. 15 Vesey 120; 
Aurial vs. Thomas, 2 T. R.52; Madd. Ch. R.112; 11 East. 43; 
3 Camp. 488; Blyden. on Usury, 58. 


By the Court—W arner, J., delivering the opinion. 


It appears from the recor@ in this case, that Story & Pratt drew 
their promissory note for $2,000, payable at the Merchants’ 
Bank, in New York, and which was transferred by indorsement, 
to the Central Bank of Georgia; that the note was duly presented 
when due, at the Merchants’ Bank, in New York, for payment, 
which was refused. It also appears, that Harmon Howard, the 
plaintiff in error, was one of the indorsers on that note, and that 
suit was instituted against him thereon by the Central Bank, and 
judgment obtained against him for the principal and interest due; 
that he then applied to the bank for a settlement, and on such 
settlement executed to the bank another note, for the sum of 
$2,412. Suit having been instituted against him on this last note, 
he filed the plea of usury, and on the trial of the cause it ap- 
pears that the Court below charged the jury, that the bank had 
the right to charge the one hundred dollars damages, included in 
the note, for the non-payment of the note in New York, in the 
same manner as if the same had been a bill of exchange, and the 
including it in the note given on the settlement, was not usury. 

To this charge of the Court, the plaintiff in error excepted, and 
insists that the bank had no right to charge or demand damages 
for the non-payment of a note payable in another State; and that, 
including the one hundred dollars for damages in the note, does 
constitute usury. 
|1.] The cashier of the Central Bank proves, that one hundred 
dollars was included inthe note for premium, or damages, and the 
question presented for our consideration is, whether the bank had 
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the legal right to charge damages on the note drawn by Story & 
Pratt, in this State, and indorsed by the plaintiff in error, payable 
at the Merchants’ Bank in New York, and there protested for non- 
payment. The act of 19th December, 1823, declares: “ When- 
ever any bill of exchange hereafter to be drawn or negotiated 
within this State, upon any person or persons of or in any State, 
Territory or District of the United States, shall be returned unpaid, 
and shall have been duly protested for non-payment in the manner 
usual in case of foreign bills of exchange, the person or persons 
to whom the same shall or may be payable, shall be entitled to 
recover and receive of and from the drawer or drawers, or the 
indorser or indorsers of such bill of éxchange, five per cent. 
damages, over and above the principal sum for which said bill 
of exchange shall have been drawn, together with lawful interest 
on the aggregate amount of such principal sum, from the time 
at which notice of such protest shall have been given, and the 
payment of the said principal sum and damages shall have been 
demanded.” Prince Dig. 454. By the law merchant, as it 
existed before the enactment of the statute of 1823, the holder 
of the bill would have been entitled to recover the face of 
the bill, with interest from the time the bill ought to have been 
paid, charges of protest, and the amount of the current rate of 
exchange, between the place where the bill was drawn, and 
the place where it was to have been paid. The five per cent. 
damages, fixed by the statute, is supposed to cover the rate of 
exchange. The Central Bank wanted funds in the city of New 
York, and purchased the note in question, payable there; and it 
was returned protested for non-payment. If it had been a bill of 
exchange, instead of a promissory note, it is admitted that the 
holder would have been entitled to charge the indorsor, under the 
statute, the five per cent. damages, which would have made the 
one hundred dollars included in the note alleged to be usnrious, 
What is the difference in principle, so far as the rights of the 
defendants in error are concerned, between a purchase of a bill 
of exchange payable in New York, for two thousand dollars, and 
a purchase of an indorsed promissory note, drawn by Story & Pratt, 
payable there, for the same amount? The presumption is, that the 
bank needed that amount of funds in the city of New York, and had 
a right to expect that it would be paid there, which not having 
been done, either by the makers or the indorsers of the paper, the 
same was returned protested, and the bank was damaged, just to 
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the same extent as contemplated by the statute in case a bill of 
exchange had been so returned protested for non-payment. 

But the argument for the plaintiff in error is, that the statute 
only mentions Jills of exchange, and does not mention promissory 
notes; that is true, but if we can show that promissory notes stand 
upon the same footing with bills of exchange, after indorsement, 
and come within the reason and spirit of the statute, then, it ought 
to be held to apply as well to promissory notes as bills of exchange. 

In Heylin vs. Adamson, Lord Mansfield said—* While a promis- 
sory note continues in its original shape of a promise from one 
man to pay another, it bears zo similitude to a bill of exchange. 
When it is indorsed, the resemblance begins ; for then it is an order 
by the indorser upon the maker of the note, (Ais debtor by the note,) 
to pay to the indorsee. This is the very definition of a bill of ex- 
change. The indorser is the drawer; the maker of the note is 
the acceptor, and the indorsee is the person to whom it is made 
payable. 2 Bur. R. 676. 

In Brown vs. Harraden, it was held, that since the statute of Anne 

bills of exchange and promissory notes are placed on the same 
footing. In that case, Mr. Justice Buller says—“ It appears, from 
the cases cited, that Lord Holt and the merchants were perpetually 
disputing whether or not promissory notes should be put on the 
same footing with bills of exchange. The merchants did not con- 
tend that they might recover on notes in particular cases only, 
but that notes should be wniversally considered in the same light 
as bills of exchange. Upon that ground they applied to the legis- 
lature for relief; and their conduct is very strong to show what 
construction the statute of Anne ought to receive. The language 
of the preamble is express, that it was the object of the legislature 
to put promissory notes exactly on the same footing with inland bills 
of exchange, and the enacting part pursues that intention. There- 
fore, though it has been now attempted to make a distinction 
between bills of exchange and promissory notes, and to show that 
the former only are beneficial to trade and commerce, yet, that 
argument is not now open, for the legislature have said directly 
the reverse, and that it is for the benefit of commerce that they 
should be placed on the same footing.” 4 T. R. 154. 

In Carlos vs. Fancourt, Lord Kenyon said—* It was the object 
of the statute of Anne to put promissory notes on the same foot- 
ing with bills of exchange, in every respect.” 5 T. R. 485. 

Mr. Chitty says—* The statute of Anne places promissory notes 
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on the same footing as bills of exchange; and consequently the 
decisions and rules relating to the one, are in general, applicable 
to the other.” Chitty on Bills, 328. ’ 

Chancellor Kent says—‘“ Promissory notes are governed by the 
rules that apply to bills. The effect of the statute of Anne is, to 
make notes, when negotiated, assume the shape and operation of bills, 
and to render the analogy between them so strong, that the rules 
established with respect to the one, apply to the other.” 3 Kent 
Com. 72. 

It is admitted that if a bill of exchange had been drawn in this 
State by Story & Pratt on persons living in the State of New 
York, it would be considered as a foreign bill of exchange; but 
the statutes of 8th and 9th William III, and 3d and 4th Anne, 
placed foreign and inland bills on the same footing, and subjected 
inland bills to the same law and custom of merchants which gov- 
erned foreign bills. Buckner vs. Finley 5 Van Lear, 2 Peters R. 
586. Notwithstanding promissory notes are not mentioned in the 
statute of 1823, yet, we are of the opinion, that when negotiable and 
indorsed, they come within the reason and spirit of it, and that the 
defendant in error was entitled to charge the five per cent. dam- 
ages, which was included in the note on settlement, and that the 
same was not usurious. 

Let the judgment of the Court below be affirmed. 





No. 53.—Cowxies & Warp, plaintiffs in error, vs. ArRcHIBALD 
Cxark, defendant in error. 


[1.] Where the bill of exceptions does not embrace the material facts upon which 
the judgment of the Court below was rendered, and which are indispensably 
necessary toenable this Court to review the judgment of the Court below, the 
writ of error will be dismissed. 


The bill of exceptions in this case referred to divers documents, 
as having been used in evidence on the trial below, and also to 
certain testimony taken by commission ; none of which was embo- 
died in the bill of exceptions, nor appended thereto, under the . 
certificate of the presiding judge below. 

VOL. Ill. 49 
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The counsel for the plaintiffs in error moved a suggestion of a 
diminution of the record ; which was overruled. 

The counsel for the defendant in error then moved to dismiss 
the writ of error, on the ground of the incompleteness of the bill 
of exceptions ; the documents and other evidence omitted, being 
material to a hearing in the Supreme Court. 


Winertetp, Hines & Hines and Por & Nisser for plaintiffs. 
C. J. McDonatp for defendant. 
By the Court—W arner, J., delivering the opinion. 


This is a motion to dismiss the plaintiffs’ writ of error, on the 

ground that material documentary evidence, had upon the trial, is 
not embraced in the bill of exceptions, which is necessary for the 
hearing of the cause in this Court. , 
[1.] It appears from the record, that Cowles plead in bar to the 
suit in the Court below, his certificate in discharge, as a bankrupt 
under the act of Congress, and that fraud was suggested, for the 
purpose of vacating the decree declaring him a bankrupt, on the 
ground that he had not returned a fair schedule of his property 
as required by the bankrupt act. The certificate of bankruptcy 
is not embraced in the bill of exceptions, or in the brief of the evi- 
dence, nor is there any statement as to the dime of tts date. 

From what we can learn from the record, the fraud alleged con- 
sists, in not returning, in the bankrupt’s schedule, certain property 
which had been mortgaged, but which mortgage had lost its lien 
in consequence of not being recorded within time. To enable 
this Court to determine the questions made by the record, as we 
understand them, the certificate of bankruptcy ought to be before 
us, or at least, a statement of its date, that we might know the time at 
which he was declared a bankrupt; the record is silent as to that 
fact. It would be equally important to have the mortgage before 
us, at least a statement of its date, when recorded, and all the ma- 
terial facts connected with it, necessary to a correct application of 
the law thereto. The certificate of bankruptcy and the mortgage, 
constituted material and important evidence, upon which the judg- 
ment of the Court below was had, and which is indispensably 
necessary for this Court to have before it, to enable it to review 
the judgment of the Court below. The judgment of the Court 
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below was given on the facts presented to it, including the mort- 
gage and the certificate of bankruptcy. The fourth rule of this 
Court requires, that “a brief of the oral, and a copy of the written 
evidence adduced in the Court below, shall be embodied in the bill 
of exceptions, and shall constitute a part of the same.” : 
This rule was intended as well for the protection of the rights 
of the parties, as a proper understanding of the judgment of the ; 
Court ; and the Court below is interested to see that all the mate- 
rial facts on which its judgment was rendered, are embraced in 
the bill of exceptions and sent up to thisCourt. The parties are 
also equally interested to have all the material facts in the cause, 
upon which the judgment of the Court which they seek to reverse 
or affirm, was rendered, correctly represented to this Court. 
Indeed, the evidence was required to be embraced in the bill of 
exceptions, that the Court below might inspect it, and certify to its 
being correct, not only for its own protection, but for the protection 
of the rights of the parties interested in the judgment of the Court. 
This is a duty which we feel we cannot too earnestly recom- 
mend to the favourable consideration of the judges of the Superior ® 
Courts, deeply impressed as we are with the great necessity of hav- 
ing the facts, upon which their judgment was predicated in the 
Court below, faithfully represented on the record certified and 
transmitted to this Court. 
The facts in this case necessary to a correct review of the judg- 
ment of the Court below, not being embraced in the bill of excep- 
tions, the motion to dismiss the writ of error must be allowed. 


































54—Cuar.es J. McDonannp, assignee, &c., plaintiff in error vs. 
Freperick Sms and others, defendants in error. 






{1.] Courts of equity usually act in obedience and in analogy to the statutes of limi- 
tations, in cases where it would not be unjust and inequitable to do so. 

[2.] Lapse of time is no bar to cases of express trust, created by deed or will, where 
proceedings are instituted within a reasonable time, and there is no doubt either 
as to the origin or the existence of the trust. 






In Equity. Bill, &c. Tried before Judge Froyp. In Bibb 
Superior Court. May Term, 1847. 
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For the facts of the case and the errors alleged, the reader is 
referred to the opinion delivered by the Supreme Court. 


Cuartes J. McDonatp, in pro. per. 


This writ of error brings before this Court, two causes which 
were submitted to the jury together, and which were partially 
connected, as will be seen from the transcript of the record. 

The plaintiff in error was the assignee of an execution obtained 
against Frederick Sims, and which was levied on certain negroes 
which were claimed by Henry G. Ross, as trustee of Mrs. Susan 
Sims the wife of the defendant in execution. The defendant in 
execution whs in possession of the negroes levied on, at the time 
of the levy. The judgment on which the execution was issued, 
was obtained at November Term, 1842. The note on which the 
judgment was obtained, was dated the 15th day of July, 1841. 
The defendant, Sims, executed the deed of settlement set forth in 
the bill of exceptions, on the 27th day of September, 1841, in 
which are embraced the negroes levied on, and in which it is 
recited that he is seised to his own use and of his own property, 
of the negroes named, which is recorded the 29th day of Septem- 
ber, 1841. The execution docket showed the indebtment of Sims, 
at the time of the execution of the deed of settlement. Marriage 
articles between Sims and his wife, executed 3d October, 1832, 
and recorded 13th day of November, 1843, and executed prior to the 
marriage, were read. These articles are fully set out in the bill of 
exceptions. It will be seen that Sims stipulates, that so soon as 
the debts of Mrs. Wells, the intended wife, were paid, for which 
purpose he was authorized to dispose of any portion of the prop- 
erty he might think fit, and also as soon as all litigation in regard 
to the said Susan’s property should be ended, and all expenses 
paid, and a suitable compensation for his time, trouble and atten- 
tion to said business, he would settle on the said Susan, through 
the intervention of trustees, the whole of her (the said Susan’s) 
estate which should remain, whether real or personal estate or 
money, &c. That the charge of the Court may be fully compre- 
hended, it is proper to state, that the bill in chancery filed by 
plaintiff in execution, was submitted to the jury at the same time, 
which bill contained allegations that the property levied on, was a 
portion of the property owned by Mrs. Sims prior to the mar- 
riage, and embraced in the marriage articles. The Court charged 





DECATUR, AUGUST TERM, 1847. 385 


McDonald vs. Sims and others. 








the jury, that the property was levied on as the individual prop- 
erty of Frederick Sims, and that unless they should be of opinion 
that it was his individual property, it could not be found subject at 
law, and that for the purpose of coming to a conclusion on this 
point, they must look into the testimony that was given; that it all 
depended, in the opinion of the Court, upon whether the property 
levied on was the property embraced in the ante-nuptial articles 
of agreement, entered into between Mrs. Wells and Mr. Sims. 
If it was that property, it was not subject, and that, for the pur- 
pose of ascertaining whether it was the same, they might refer to 
the allegations in complainant’s bill, in which it was so alleged; 
and these allegations bound him. 

The bill filed by complainant alleged, that the note on which 
the judgment at law was founded, was given for professional ser- 
vices, for the payment of which the ante-nuptial articles of 
agreement provided, and prayed that the property levied on might 
be subjected, by the decree of the Court, to the payment of that 
debt, provided the property should be condemned at law; or that 
it might be decreed to be sold, and the proceeds applied to the 
payment thereof; or that an account should be taken of the pro- 
fessional services of complainant, and that the payment therefor 
should be decreed from the trust property set apart for that object 
in the ante-nuptial articles. The defendants answered, and denied 
that the consideration of the note was that alleged in the com- 
plainant’s bill, but was a totally different consideration; and then, in 
answer to an amendment to his bill, defendant Sims answers, that 
it was without consideration, but given at complainant’s request 
and for his accommodation, and it was in fact complainant’s debt; 
and he fixes the ¢ime at which it was given, on which depends the 
truth or falsehood of his sworn statement of the circumstances 
under which it was given. This is proven to be untrue by an 
officer of the bank, and the books of the bank where the note 
was negotiated. Complainant could not prove the consideration 
for which the note was given, but he proved the allegation of Sims’ 
answer to be false. - The complainant proved his services, and the 
value of them in the litigation, the expenses of which were to be 
paid by Sims from the property prior to the settlement agreed to 
be made on his wife, and that the last case was finally settled in 
1840. 

I will proceed to show that the property is subject to the exe- 
cution under the facts proven, and that the charge of the Court 
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as embraced in the first ground of error, is erroneous. All the 
property of the defendant is bound by the judgment. Prince 426, 
451. Was the property levied on, the property of the defendant, 
or was it divested by the marriage articles of 3d October, 18324 
or did these articles prevent the marital rights of Sims from attach- 
ing to Mrs. Wells’ property, on the consummation of the marriage ? 
I shall argue the case on the assumption, that the property levied 
on was a part of the same embraced in the ante-nuptial articles— 
which, by the way, was not proven. 

Property of the wife, on marriage, vests in the husband. Prince 
225. The marriage is a gift of all chattel interests of the wife 
tothe husband. 1 Bacon Abr. 476, 479. Clancy Rights of Women. 
This is the general effect of marriage on the rights of property 
of the wife. Did the marriage articles, entered into between 
Sims and wife, prevent this effect? or, in other words, did they 
prevent the marital rights of Sims, the husband, from attaching to 
the property? It is only necessary to examine them to discover 
that, so far from it, it was not so intended; it was expected and 
intended that the legal estate should vest in Sims; they were 
executed prior to marriage, both parties were sui juris, no trus- 
tees were interposed, no conveyance of title was made, and 
there is nothing in the transaction which prevented the usual effect 
of marriage, on the property and rights of property of the wife. 
Indeed, the articles show that both parties understood the effect, 
and that the legal estate should vest in Sims ; for they provide that 
he “ should settle, by the intervention of trustees, the whole of her, 
the said Susan’s, estate.” Now, if it was not known and expected 
that the title should vest in him, why stipulate that he should setéle, 
&c.? He has power to sell what property he shall think fit; the 
latter part of the articles provides for the sale of the property at 
any time, provided he should deem it necessary, with the consent 
of his wife expressed under her hand. This clause has no refer- 
ence to the power of sale to pay debts, expenses of litigation, &c., 
but if it did, as the legal estate was in Sims, and he held it mani- 
festly as trustee fur the purposes specified in the articles, it could 
have been placed there with no other object than that Mrs. Sims 
might be apprized of the proceedings of the trustee, and satisfy 
herself of the justice and necessity of his proceedings. But the 
articles did not convey the property out of Mrs. S.; if they did 
not, the marital rights of Sims attached, and he took the property 
with all its incidents. 2 Roper on Hus. § Wife, 156. 
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The agreement entered into before marriage, became extin- 
guished by the marriage. Ath. on Mar. Set.,t. p. 171; Watkyns 
vs. Watkyns, 2 Atk. R. 97. 

The ante-nuptial articles, then, having no effect upon the title to 
the property, it was subject to his debts at law. - 

That Mrs. Sims is entitled to the protection of a court of chan- 
cery, agaiust the general creditors of her husband, I do not ques- 
tion; but when she applies to that court, other parties, who have 
a prior equity, will also be protected. The claim cause is exclu- 
sively at law, and has no connexion with the cause in chancery, 
except so far as that cause seeks to have the proceeds of the sale 
of the property levied on, applied to the execution levied, as being 
a debt for which the trust property is liable. 

The charge of the Court to the jury, that in investigating the 
claim cause they might refer to the allegations in complainant’s 
bill, for the purpose of ascertaining whether the property levied 
on was embraced in the ante-nuptial articles, is erroneous. 1 
Phil. Ev. 358; 7 Term. R. 3; 3 Phil. Ev. 923; Norris’ Peake, 85. 

The bill in chancery was not offered or read as evidence; had 
it been, all its allegations would have gone together, those in com- 
plainant’s favour as well as those against him. 1 Starkie Ev. 285. 
The bill, if used as evidence, would have made out the whole of 
complainant’s case. But it was neither read as evidence, nor com- 
mented on as evidence, by counsel on either side. 

I maintain that the instruction of the Court to the jury, that the 
statute of limitations presented a complete bar to the complainant’s 
demand for professional services, was erroneous. The Court said, 
that if it was an action at law against Sims and wife for these ser- 
vices, the statute would bar the claim, and that the statute is equally 
a bar in equity as at law. It is true, that, when the plaintiff in equity 
has a remedy at law against the same party for the same demand, in 
a matter where there is not a direct trust, the statute is a bar in 
both courts; but the present is not such acase. It is true that 
an action at law might have lain against Sims and his wife for ser- 
vices rendered ; but it is equally true that, on the consummation 
of the marriage, Sims, in virtue of the marriage articles, became 
a trustee for the payment of all Mrs. Sims’ debts contracted prior to 
the marriage, as well as for the payment of the expenses of the 
litization respecting her property: and her creditors, and persons 
rendering services in the litigation, could pursue him at once. It 
was not necessary to have sued Sims and his wife on their legal 
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liability, to have entitled complainant to a remedy against Sims, on 
the trust deed or marriage articles. And here seems to have 
arisen the misconception of the Court. If he had pursued his 
action at law, he could not there have subjected the trust property. 
Had the articles been carried into effect so far as Mrs. Sims was 
concerned, the remedy at last was in equity, and on the ante-nup- 
tial articles. The party would have had a right to pursue the trust 
property. This may be done even in cases of implied trust, (2 
Story Eq. Jur. 497, 498,) when the trust property is ultimately 
the demand first at law. A court of chancery, to prevent this cir- 
cuity of action, will give a direct remedy. 7%. It makes no 
difference that complainant was not a party by name to the mar- 
riage articles. If a trust was created by them for his benefit, 
though without his knowledge, he had a right, when it came to 
his knowledge, to affirm the trust and enforce its execution. 1 
Johns. Ch. R. 129; Hill on Trustees, 338, note 1. . 

A debt may be barred as against executors at law, when if a 
trust is created by will for the payment of debts, it may be col- 
lected in equity. Jones vs. Scott,4 Eng. Ch..R. cond. 415, 422. 
In this case an action at law had been instituted, in which the Stat- 
ute of limitations was pleaded ; the action was discontinued, and 
the debt was recovered in equity. In this case Lord Brougham 
held, that although the personal estate of the testator was assets in 
the hands of the executor for the payment of debts, without direc- 
tions in the will, yet if such direction was given, a trust was thereby 
created which would prevent the bar of the statute in equity. 
This decision underwent revision in the House of Lords, and they 
reversed the decision of the chancellor only so far as to hold, that 
a direction in a will for payment of debts, was merely inoperative 
so far as the personal estate was concerned ; in other words, the 
direction did not create a trust. 14 Eng. Ch. R. cond. 2d pt. 504; 
but the principle is sustained, that when a.trust is created the 
statute presents no bar. 7b. note. The same principle is enforced 
in Hughes vs. Wynne, 11 id., in which the Master of the Rolls says, 
it is not to be inferred that a man has no debt, because he does not 
go to law to enforce payment when he has a trustee to pay him. 
Paige R. 172, 173. This principle has been recognised and 
enforced in other States. Inthe case of Buchan vs. Jumes, decided 
in South Carolina, the chancellor says, that the well-established 
doctrine of this Court, based on the authority of the English Chan- 
cery, is, that the Statute of limitations will not bar a demand 
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growing out of a direct trust, but will a demand arising out of a 
trust raised by implication of law. 1 Speer R. 382. 

Again, the trust to which both Sims and his wife were parties, 
was created by deed. They created the trust. Sims’ liability as 
trustee is by deed, and could he have been held accountable at 
law-as trustee, the statute bar is twenty years. Prince 577. As 
the complainant has no remedy on the instrument, at law, but is 
entitled in equity to relief, the statute can present no bar. 

Had the ante-nuptial articles been executed, and the settlement 
made on Mrs. Sims in accordance therewith, but without paying the 
expenses, (these expenses being a charge on the separate estate,) 
the statute would present no bar. 2 Dan. Ch. Pr.732; Norton 
vs. Turvill, 2 P. Wills. R.144. But the defendants did not insist 
in their answer upon the statute except as to a part of the demand, 
when the judge’s charge embraced the whole. 

The principle of the decision is, that the Statute of limitations 
does not run against a trust ; and it applies equally to a trust cre- 
ated by deed for the payment of debts whether the property 
subjected to the trust be real or personal estate. Hill on Trustees 
341. 

How a trust may be created. 75.65. 

The settlement made by Sims to Ross, in trust, not having been 
made in conformity to the ante-nuptial articles, can derive no valid- 
ity from them. Roberts Fraud’t Con. 245. 


Por & Nisset, for defendants in error. 


To the first point we object and say, that the marital rights of 
Sims did not attach by the marriage; for the marriage articles were 
entered into for the purpose of avoiding this result, and provided 
only that the debts due by said wife and the expenses of the liti- 
gation, should be paid out of her property. 

1. Courts of equity endeavour as much as possible to give effect 
to marriage articles. Atherley, 27 Law Lib. 48, 58, 64. 

2. The claims of creditors, I apprehend, are never an objection 
to the execution of marriage articles, unless they were creditors 
by judgment or other matter of record, defore the articles were 
entered into. Ath. on Mar. Set.68; Finch vs. Earl of Winchelsea; 
1 P. Will. 277. 

In this case the demand was never reduced to judgment against 
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the cestui que trust, and not even against Sims until long after the 
marriage. 

To the second assignment of error, we reply, that the allega- 
tions in the form of admissions in the complainant’s bill, are and 
can be received as evidence against him. 1 Greenl. Ev.sec. 212; 
Bull. Nisi Prius, 235; 1 Ph. Ev. 391. 

To the third assignment of error, “that the Court erred in 
charging, that if this was an action at law, and the statute of limi- 
tations would bar the claim, it would be equally a bar in equity,” 
because it was proven that the services sued for, were rendered 
for said Susan while sole, and for herself and said Sims after mar- 
riage in relation to the property embraced in said marriage 
articles, and that said Sjms was then a trustee for the payment of 
said demand, and the statute did not bar said claim in equity.” 
This ground of the plaintiff in error’s case is fatal to the first 
ground of exception taken, which holds “that the legal estate 
vested in the husband by the marriage, notwithstanding the mar- 
riage articles, and could only be divested by a settlement made 
in pursuance of the articles.” We admit the general rule, that no 
time bars a direct trust as between the trustee and the cestui que trust; 
but as between a creditor and a trustee, the statute may be a bar. 
Webster vs. Webster,10 Vesey R.93; 1 Brown Ch. R.479; Towns- 
head vs. Townshead, 17 Vesey R.; Beckford and others vs. Wade, tb, 
95; Ezx’rs. of Hamilton vs. Adm’r. of Smith, 3 Murphy, 118. 

Although the statute of limitations speaks of actions in the 
courts of law, yet it is the duty of the courts of equity to infuse 
its spirit into their decisions, as much as can be done without vio- 
lating its own fundamental maxims. Thompson and Wife vs. 
Blair,3 Murphy, 583. And courts of equity act in obedience to the 
statute of limitations. Hovenden vs. Annesley, 2 Scho. and Lef. 629; 
2 Story Eq. sec. 1520, note 2. Even where there was a trust for 
the payment of debts, in a wi.l, Lord Hardwicke allowed the statute 
of limitations. Lacon vs. Briggs, 3 Atk. R.106; Evans vs. Tweedy, 
1 Bev. 55, This was in a will of personal estate. 1 Brown Ch. 
R. 482,n. 6. But the trust attempted to be set up by'the plaintiff 
in error, viewed in the most favourable light for said plaintiff, can 
amount to nothing more than a constructive trust. (See articles.) 
And constructive trusts are affected by the statute of limitations. 
Beckford, vs. Wade, 17 Vesey R.95; Farnham vs. Brooks, 9 Pick. 
343; Robinson vs. Hook, 4 Mason R. 139. 

But this is not even a constructive trust in favour of the plaintiff 
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in error, for the articles merely give a permission to the trustee 
(Sims) to dispose of part of the trust estate to defray the expen- 
ses of litigation, &c., the trust being created for the benefit an 
protection of the wife. é 
Fourth ground of error. “ Because the defendants did not insist 
on the bar of the statute of limitations, except as to a part of the 
claim.” Of course, the Court’s charge in favour of the statute, 
only referred to so much as was relied on in defendant’s answer. 
Fifth ground of error. «“ Because the statute had not taken effect 
from the end of the litigation (but plaintiff had ceased to repre- 
sent the defendants in the cases) to the commencement of the suit 
in chancery, prior to which time Sims could not execute the settle- 
ment on said Susan.” We hold that the provision in the marriage 
articles, securing to Sims the right to use so much of his wife’s 
property as might be necessary to pay her previous debts and the 
expenses of litigation, before he should be required to make the 
settlement, was incorporated into the marriage articles for the sole 
benefit of Sims, and not for the benefit or security of creditors ; as 
Sims, who was then (and so continued many years,) fully able to 
pay, was, after the marriage, legally bound for his wife’s pre- 
vious and subsequent debts. 


By the Court—Lumrxin, J., delivering the opinion. 


The facts in this case are somewhat entangled. It rests, how- 
ever, upon a single point. Frederick Sims made and delivered to 
Charles J. McDonald, his promissory note for eight hundred dol- 
lars, bearing date the 15th of July, 1841, payable ninety days after 
date to the order of McDonald at the Marine and Fire Insurance 
Bank of the State of Georgia. McDonald indorsed this note to 
said bank; upon failure of payment at maturity, the bank sued 
and recovered judgment against Sims, on the note; and after a 
return of nulla bona by the sheriff, the execution was assigned to 
McDonald, he having advanced to the plaintiffs the full amount 
due thereon. McDonald caused this fi. fa. to be levied on three 
slaves Aaron, Ellen and Hannah, as the property of Sims, which 
were claimed by Henry G. Ross as trustee of Susan Sims 
the wife of the defendant. Pending this claim, McDonald filed 
his bill on the chancery side of the court, against Frederick Sims, 
Susan Sims his wife, and her trustee Henry G. Ross, alleging 
that the said Susan Sims, then Susan Wells, as the widow and execu- 
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trix of Nicholas W. Wells, her former husband, was extensively 
involved in litigation, growing out of the various business transac- 
tions of the said Nicholas W., in his life time, which are enume- 
rated in the bill. That the said Susan, as such executrix, engaged 
the professional services of the complainant, not only in the various 
‘ cases specifically set forth, but in many others both in the Superior 
and Inferior courts, in which the estate of her late husband was 
interested, and also in advising and assisting her as to the proper 
management of the said estate generally; and that for all of said 
services, the complainant was well entitled to have eight hundred 
dollars, or some other large sum. 

That the said Frederick Sims intermarried with the said Susan 
Wells, and by virtue thereof possessed himself of the assets of the 
estate of the said Nicholas W. Wells, in the hands of the said 
Susan at the time of said marriage ; and that the complainant was 
employed as counsel to defend a case brought against said Sims, 
by one William T. W. Daniel and his wife Martha, for a negro 
gitl, which they claimed as a bequest under the will of the said 
Wells. That no sum was agreed upon for his services in this last 
case, but that he well deserved to have therefor the further sum of 
fifty dollars. 

That in the month of October, 1832, prior to the intermarriage 
of the said Frederick and Susan, they entered into a marriage 
agreement. The articles recited that a marriage was about to 
take place between the parties; that said Susan was possessed of 
a considerable estate, real and personal, and that she was involved 
both in debt and litigation ; and they provided that so soon as the 
debts of his intended wife were paid, for which purpose he 
was authorized to sell any portion of her property, and likewise 
so soon as all litigation in relation to her property was ended, and 
all expenses paid growing out of said litigation, and a suitable 
compensation allowed the said Frederick Sims for his time and 
trouble, and attention to the settlement of her affairs, that then the 
residue of said property was to be settled upon the said Susan, by 
Sims, upon the terms stipulated in this ante-nuptial contract. The 
matriage articles were not recorded until September, 1841, and 
prior to the registration thereof, Sims had become greatly embar- 
rassed, and indebted to an amount more than sufficient to exhaust 
the whole of said property. He then made a conveyance in trust 
to Henry G. Ross of the property which he got by his wife, and of 
the negroes levied on, among the rest. 
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‘The bill charges that the eight hundred dollar note given by 
Sims to McDonald was in part payment and satisfaction of his 
account against Mrs. Sims for professional services. It may be 
well enough to remark, that the deed of trust executed by Sims 
to Ross, on the 27th of September, 1841, makes no allusion at all 
to the articles of marriage, and on the contrary recites, that Sims 
was seised and possessed of the property therein conveyed, in his 
own right. 

The prayer of the bill is, that an account may be taken of the 
professional services rendered by the complainant, and that what- 
ever is found due, may be decreed to be paid out of the trust 
property; and that the slaves levied upon by the execution, and 
claimed by the trustee; be sold and applied to the extinguish- 
ment of complainant’s claim. 

The answer of Sims and wife, admitted that a portion of the 
services set forth in the bill were rendered; a part they de- 
nied. Sims utterly denied that the eight hundred dollar note was 
given, either in whole or in part, for said services; but alleges 
that it was founded upon another and a different consideration 
altogether. And by way of plea, the defendants insist upon the 
Statute of limitations in bar of the complainant’s accortmt for pro- 
fessional services. 

At May term, 1847, of the Superior Court of Bibb county, 
Judge Floyd presiding, the claim case and bill were both submit- 
ted to a jury at the same time, and after the testimony had closed, 
the Court delivered the following charge to the jury, to wit: 

“ That they must bear in mind to keep the two cases distinct ; 
that one was a claim case seeking to subject the property levied on 
to the payment of the execution given in evidence; the other was 
a cause in equity, alleging that the note on which the judgment 
was founded, was given for professional services, for which, com- 
plainant contended, the property levied on was bound as trust 
property, in preference to older judgment-creditors, and praying 
that if the property was found subject, the proceeds of the sale there- 
of should, by their decree, be applied to its payment; or that an 
account should be taken of the professional services of complain- 
ant rendered, as charged in the bill, and the amount decreed, and 
the payment thereof decreed from the trust property; that they 
would first direct their attention to the claim case; that the prop- 
erty was levied on asthe individual property of Frederick Sims, 
and that unless they should be of opinion that it was his individual 
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property, it could not be found subject at law, and that for the pur- 
pose of coming to a conclusion on this point, they must look into the 
testimony that was given; that it all depended, in the opinion of the 
Court, upon whether the property levied on, was the property em- 
braced in the ante-nuptial articles of agreement entered into be- 
tween Mrs, Wells and Mr. Sims. If it was that property, it was 
not subject; and for the purpose of ascertaining whether it was 
the same, they might refer to the allegations of complainant’s bill, 
in which it was so alleged, and those allegations bound him. That 
if they believed the property was the individual property of the 
defendant, they must find it subject. And, furthermore, if in con- 
sidering both the claim and the case in equity, they were satisfied 
from the testimony that the consideration of the note was one of 
the debts, the payment of which was intended to be secured by the 
ante-nuptial articles, and that the property levied on was the prop- 
erty of Mrs. Sims before the marriage, they ought to decree it sub- 
ject to the execution, inasmuch as it was a fund set apart to Sims 
wherewith to pay the debts with which he would become chargea- 
ble by the marriage. The Court then pfoceeded to charge the 
jury on the bill in chancery, that if they should not find the prop- 
erty subject to the execution as Sims’ individual property, they 
would proceed to ascertain, under the bill, whether the considera- 
tion of the note was for professional services rendered in the litiga- 
tion, for the payment of which provision was made in the ante- 
nuptial articles of agreement. That the complainant had so alleged 
it, and the defendants had denied it in the answer; that as far as the 
answer was responsive to the charge in the bill, they were evi- 
dence for the defendants, unless contradicted by two witnesses, or 
one witness and circumstances suporting his evidence; that the 
answer might be impeached by its inconsistency, as well as in the 
manner before stated ; but that the jury must inquire if the com- 
plainant had submitted any evidence proving the consideration of 
the note to have been for these services, and if he had not, they 
must decree for the defendants on that ground. 

“The complainant then prays, that an account of his professional 
services may be taken, and payment decreed from the trust prop- 
erty. To this part of the complainant’s case the defendants have 
pleaded the Statute of limitations, and, in the opinion of the Court, 
the statute presents a complete bar to the complainant’s demand. 
If this was an action at law brought by complainant against Sims 
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and wife, for these services, the statute would bar the claim; and 
the statute is equally a bar in equity as at law. 

“ But, there is a point, (continued the Court,) on which this case 
must turn, The marriage articles entered into by Mrs. Wells and 
Mr. Sims, constitute the latter a trustee for the payment of her 
debts, contracted before her intermarriage with Sims; and if the 
note was given for a debt of that description, they must decree the 
sale of the property, either under the execution or under their 
decree, and order the amount to be paid on the execution.” 

To this charge, the complainant in the bill excepts, on three 
grounds: 

1st. He contends, that the Court erred in instructing the jury 
that if the property levied on belonged to Mrs. Sims before mar- 
riage, it was not subject to the execution against Sims—it being 
protected by the marriage articles and the settlement subsequently 
made in pursuance thereof. 

2. In holding, and so charging the jury, that the allegations in 
the bill were evidence against the complainant. 

3. By charging, that the complainant’s demand for professional 
services was clearly barred by the Statute of limitations. 

In the main, we are of opinion that the charge was not only [1.| 
fair, but as favourable to the complainant as he was entitled to ask. 
Upon one point we are inclined to think that there was error in 
the instructions; and as it is material to the issue, and must ulti- 
mately control the case, we shall confine our consideration to that . 
It is, as to the applicability of the Statute of limitations to the 
complainant’s account for professional services. 

And I remark, that it will be found upon examination of the 
numerous cases upon this doctrine, that there is great ground 
for embarrassment, arising from the apparent contradiction of the 
cases. / 

I believe that it has always been conceded, since the Statute of 
Jac. I. was enacted, that the Statute of limitations was a good plea 
in equity as well as at law. 1 Ch. R. 38; 1 Ch. Cas.102. The 
doctrine has uniformly been, that though the courts of equity were 
not within the words of the statutes, the time presented by them 
was adopted by analogy, as a fit and just period for a bar in equity 
of analagous claims. The difficulty in this case does not arise, 
therefore, from the fact that this claim for professional services, to 
which the statute is pleaded, is presented on the chancery side of 
the Court. 
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[2.] The question to be decided here is, what kind of trusts are 
withdrawn from the operation of the Statute of limitations, and 
whether this case comes within the rule. And I must confess, that 
after the most extended research which my time and library would 
afford me,I find great confusion and marked inconsistency in 
the numerous adjudications upon this point. In one thing, how- 
ever, they all agree. It is, that whenever there is an express trust 
created by writing, either deed or will, one over which the courts 
of equity have an original, exclusive and peculiar jurisdiction, such 
trusts are not subject to the Statute of limitations. 1 Brow. 554; 
3 P. Wills. R. 310; 17 Vesey R. 87; 2 Sch. §& Lef. R. 630; 20 
Johns. R. 516. 

The only remaining inquiry then is, whether this be such a 
trust. A part of the services of McDonald for the estate of Wells, 
were rendered before, and a part after, the intermarriage of the 
widow and executrix with Sims. The marriage articles refer to 
the fact, that Mrs. Wells was involved in debts and litigation. 
These debts were to be paid, for which purpose Sims was author- 
ized to sell any portion of her property that he might see fit. And 
they further provided, that so soon as all litigation in regard to her 
affairs should be ended, and all expenses paid, and a suitable com- 
pensation allowed to Sims for his time and trouble in attending to 
this business, he was then to settle on his intended wife, and not 
before, through the intervention of trustees, the property which he 
got by her. Does not this amount to an express provision for 
the payment of McDonald’s claim out of this property, which has 
since been conveyed by Sims to Ross in trust for Mrs. Sims ? 
Could Sims have been compelled to make this conveyance until 
this demand was paid? and, having made it voluntarily before this 
claim was satisfied, does not the lien follow the property and attach 
to it in the hands of Ross ? 

I presume that no argument is needed to show, that where a trust 
is created for the benefit of a third person, though without his 
knowledge, yet he may afterwards affirm it and enforce the 
execution of it. Moses vs. Murgatroyd, 1 Johns. Ch. R. 473; 
Cumberland vs. Codrington, 3 id. 261; Shepherd vs. McEvers, 4 id. 
136. 

Is there any remedy at law adequate to the exigency of this case ? 
Is it not a direct and subsisting trust for the benefit of McDonald 
to the extent of his demand? This is no attempt to render the 
statute a dead letter, by changing the forum ; by substituting a bill 
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in equity for an action of assumpsit or account. On the contrary, 
it would appear to be one of those matters exclusively cognizable 
in equity, and where suitable redress could be administered no 
where else. : 

Sims expressly denies, in his answer to the bill, that his note of 
$800 was given in liquidation of the complainant’s account. Even 
if it had been, unless it were agreed at the time to be taken in 
payment, it would constitute no obstacle to the present proceed- 
ing. It is not even pretended by any of the defendants, that 
McDonald has ever been paid. Why, then, should ‘not this trust 
property be made liable for debts, not contracted merely for its use, 
but for its very existence? Ourlaw greatly favours liens, and we 
hold that it would be dangerous, if not destructive, not to trust 
estates merely, but to the best interests of society, to permit this 
claim, under the law and the circumstances of this case, to be 
defeated. 

Upon this ground, then, the judgment of the Court below must 
be reversed. 





a, 























No. 55.—-Joserpn A. Ware and Wittium McCartay, sheriff, 
plaintiffs in error, vs. Exizaseta Lowruer, executrix, and 
JoNATHAN Parisu, executor &c., defendants in error. e 













[1.] A lieutenant of a company raised under the Act of Congress of 11th February, 
1847, is not exempt from arrest on civil process, under the Act of 1818, which 
exempts the militia of this State from arrest, while in actual service. 










Rule against sheriff. Heard before Judge Fioyp. In Bibb 
Superior Court. May Term, 1847. : 











The defendants in error sued out a capias ad satisfaciendum 
against one Maria Watkins and the said Joseph A. White, upon 
a judgment recovered in the Court below for the sum of $100 prin- 
cipal, with interest and costs. 3 

There was a return upon the ca. sa., entered by the deputy 
sheriff, of non est inventus as to Maria Watkins, and of the arrest 
VOL. Ul. ol . 
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of White under the ca. sa. The return bore date April the 5th, 
1847. 

At the said May Term, 1847, of the Court below, the counsel for 
the deféndants in error, who were the plaintiffs in execution, 
moved a rule against McCarthy, the sheriff, requiring him to return 
the said ca. sa. into court with his actings and doings thereon, and 
to show cause why he should not pay to said moveants the amount 
due on said ca. sa. 

In answer to this rule, McCarthy, the sheriff, showed by his 
deputy, David J. Davis, that Maria Watkins was not to be found, 
and that Joseph A. White, the other defendant in ca. sa., and who 
is one of the plaintiffs in error, was in actual service as First 
Lieutenant in one of the military companies of the United States, 
authorized by the Act of Congress of the United States, and 
which company was required by the Secretary of War from the 
State of Georgia; and that said White was, and is, a citizen of 
this State, and one of her militia; that said White was, at the time 
said ca. sa. was ‘placed in his hands, in the service of the United 
States, and has so remained ever since, and under marching orders. 

The said deputy further returned, that being certified of the fore- 
going facts after he had arrested the said White, he forebore to 
commit him to jail, leaving him at large in the army barracks, in 
the city of Macon, to await such decision of the Court below as 
should be made touching said White’s liability to arrest, under the 
foregoing circumstances; the said White being considered in cus- 
tody until such judgment should be pronounced in the premises, 
It was further alleged in the return of the deputy, that he was 
advised and believed, that he had no authority to commit the said 
White to close confinement, when thus in actual military service. 

Whereupon the Court below decided, that the said Joseph A. 
White was liable to arrest under civil process, and the rule was 
made absolute. 

To which decision the counsel for the plaintiffs in error excepted, 
on the ground that said White, being an officer of the militia in 
actual service, was not liable to said arrest. 

The decision of the Court below was assigned for error. 


S. T. Bawey, for the plaintiffs in error. 


There were two, and only two, questions to be decided in this 
cause below. 
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1. Did the deputy sheriff, by his return, show a sufficient excuse 
for not committing White to jail? 

2. If he did not show a sufficient excuse, still, did he not show 
by his return, enough to save the’sheriff from the penalty of a 
contempt ¢ 

The Court below answered in the negative. 

Was White subject to arrest by civil process? We maintain he 
was not. Our statute provides, “that all ¢quipments and accou- 
trements of the militia, and their persons, shall be exempt from 
arrest when in actual service, or on muster.” Hotchk, 253. The 
return of the officer must be taken as true, (7 Com. Dig. 290, 
letter G.) and no averment shall be admitted against it. ibid, and 
cases cited; 15 East. R. 378; 10 Pick. R. 169. By a late statute, 
the return of an officer may be traversed, and if not traversed, itis 
taken as true. Then it is true, that at and before the time the ca. sa. 
was placed in Davis’ hands, and down to the time the return was 
made, White was a citizen, and one of the militia of Georgia, in 
actual service of the United States. That being admitted, the 
statute prohibits his arrest, and the officer was at liberty to notice 
his privilege, and act upon it. 

In Ray et al. vs. Hogeboom, 11 Johns. R. 433, Spencer, Judge, 
in delivering the opinion of the Supreme Court of New York, 
said: “ The constable was not bound to notice the fact that Traver _ 
was protected from arrest, but if he chooses to notice it, or neglects 
to take a person privileged from arrest, and can show that he is 
privileged, it is a good defence in an action against him.” 

But the Court below seemed to think that, taking the return as 
true, still, White was not privileged from arrest, because if he was 
in the service of the United States, as the return showed, his case 
was not within the statute of Georgia; he was not one of her 
militia, and the act of congress only exempted from arrest the 
rank and file, and not the officers. ; 

The constitution of the United States, Art. 1, sec. 8, seems to 
take a different view of the subject. It declares: “Congress shall 
have power to provide for calling forth the militia, to execute the 
laws. of the Union, suppress insurrections and repel invasions ; 
to provide for organizing, arming and disciplining the militia, and 
for governing such part of them as may be employed in the ser- 
vice of the United States; reserving to the States respectively the 
appointment of the officers, and the authority of training the militia 
according to the discipline prescribed by congress.” 
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The service does not change their character; they are still militia. 
The Court knows the Roman definition of this Latin term, and 
Mr. Bouvier, in his Law Dictionary, defines “ Militia” the mili- 
tary force of the nation, consisting of citizens called forth “to 
execute the laws of the nation, suppress insurrection, and repel 
invasion.” 2 Bouv. Dic. 149. Under the power to repel invasion, 
the Supreme Court have decided, that the, President is the sole 
judge of the exigency that requires the call for the militia, and 
mode of repelling the invasion, whether on our own soil, or by 
pursuit of the enemy into his own country. Houston vs. Moore, 5 

Wheat, R.1; Martin vs. Mott, 12 id. 19. 

In the case last cited, Judge Story, in delivering the opinion of 
the Court, said: “ The service is a military service, and the com- 
mand of a military nature; and in such cases, every delay and 
every obstacle to an efficient and immediate compliance, necessa- 
rily tend to jeopard the public interests.” The court also decided 
in the case of Martin vs. Mott, that the officer, in pleading or 
making his defence, need not set forth or show the orders of the 
government, by virtue of which a militiaman is called into the 
service. 

It is certainly true, that when the militia are called into service 
by the Federal government, they are no longer State militia, but 
_ have become National militia; but this does not take from them 
the protection of our statute while within the jurisdiction of this 
State ; the term used in the statute, is not the militia of this State, 
nor State militia, but it is the militia. 

It seems to me that it would imply a want of patriotism and an 
erlarged national sentiment in the legislature, to suppose that 
they intended to confine the statute to the militia in the service of 
the State, while they left those of other States, nay, their own 
citizens also, when in the national service, to be incarcerated, away 
from their friends and home, and that too, while perhaps, they 
may be repelling the invasion of the State, or suppressing insur- 
rection, and defending our homes and hearths from horrors worse 
than war. 

The act of congress which protects privates from arrests, has 
nothing to do with this question. That act applies solely to the 
United States’ troops in time of peace, and not to militia; there is 
a marked distinction between the two arms. The militia are 
subject to camp duty, only in the three cases specified in the con- 
stitution. The troops of the United States, both in peace and 
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war, make the camp their home. See 1 Kent Com. 264. Con- 
gress were aware of the great improvidence of private soldiers 
when quartered, as they often are, in the neighbourhood of large 
towns; they therefore protect them from the small Shylocks 
that prey upon them. But they left the great army,on which this 
Republic must ever lean in time of danger, to the States for pro- 
tection, or rather they left that army to its own protection, for it 
mainly constitutes the States. But, secondly, if the act of con- 
gress had expressly included the militia, this would not have ex- 
cluded State legislation upon the same subject. It has never yet 
been doubted that the States may prescribe limits to their own pro- 
cesses. 

In the case of Gregg vs. Summers, 1. McCord R. 461, the Con- 
stitutional Court of South Carolina decided, that no process what- 
ever could be served on a soldier while on parade, or going to or 
returning from muster. 

The Supreme Court of Alabama, in Greening vs. Sheffield, 1 
Ala. R. 276, held the same doctrine. e 

Colcock, Judge, in delivering the opinion of the court in the 
first cited case, uses the following language, which commends 
itself to the feelings of every honourable man. 

“ The service of a process, even for the recovery of an ordinary 
debt, is a circumstance calculated to excite unpleasant feelings in 
the bosom of a man of correct principles, and the more so, if it 
should occur at a moment when he is performing a public duty in 
the presence of his fellow-citizens. Suppose a sheriff, (continues 
the judge,) stepping up to an officer as he was about to give the 
the word of command to his regiment or brigade, and putting a writ 
into his hand. Would not this. be humiliating to his pride? or 
even in a more stoical view of the subject, is it not an impediment 
and hindrance in the discharge of his duty, which he ought not 
to be subjected to? Or, in the case of a private, at the moment he 
is about to shoulder his musket in obedience to the command of 
his officer, to be compelled to receive a writ from a sheriff, would 
it not both wound his feelings and embarrass him in the discharge 
of his duty? Itis the duty of a wise legislature, in subjecting the 
citizens of the country to the regulations of the law, to have a due 
regard to those honourable feelings which should be inculcated in 
the bosom of freemen; and this was the object of our legislature.” 

The statute of Alabama, forbids the arrest of a soldier going to, 
continuing at, or returning from a muster. The Supreme Court 
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held, that it was the intention of the legislature to prohibit the ser- 
vice of any writ, whether bailable or not. 

“Tf, says Crenshaw, Judge, “the statute were of doubtful mean- 
ing, it ought to receive the construction most beneficial to the 
party to whom the law has extended a privilege.” Greening vs. 
Sheffield. 

In the case at bar, we contend there is no doubtful meaning of 
the statute on which we rely. In our case there is not merely an 
attempt to disgrace White and wound his feelings, but an effort 
that will aid the public enemy, by doing for him what he could, as 
I trust, never effect for himself, by making White a prisoner in a 
dungeon. 

If Judge Colcock asks, “ would it not be mortifying to the feel- 
ings of an officer to be barely served with a writ by a sheriff at a 
muster?” I may be permitted to ask, what must be the feelings of 
an officer, who has given up all the endearments of home at the 
call of his country, to vindicate the rights of that country on the 

esoil of a barbarian foe more than three thousand miles distant, there 
to brave death in its worst forms, when he finds that country whose 
rights he is thus perilling all to vindicate and defend, is command- 
ing and aiding its officer to deprive him of his liberty, by commit- 
ting him to close confinement for no crime ; while he sees the bar- 
barous foes of his country taken in arms against her, turned loose, 
and sent home to their families, because it would be hard and un- 
generous to confine them. His feelings would be the feelings of 
every honourable man that witnessed such treatment. He would 
resolve, like Belisarius, that such a country must find other men to 
defend her. 

I will not argue the question, whether the sheriff is liable to 
have a rule absolute passed against him, provided White was 
liable to arrest, although the sheriff makes that question in his 
return. 1 would not desire to elude, by any by-path of the kind, 
the great question I have briefly discussed; one of so much im- 
portance to the country, and on which I humbly feel the plaintiff 
in error is firmly based. I want no such poor triumph as, that I 
got the decision below reversed on the ground that the sheriff 
acted innocently. If Lieutenant White is to be turned over to 
the tender mercies of the patriot Shylocks, who stand ready with 
other ca. sa’s to feed upon his carcass, I have no wish to deprive 


the defendants in error of the pound of flesh that they have already 


carved out. 
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R. V. Harpeman, for the defendants in error, insisted— 
That said White was liable to be arrested and imprisoned by 
said ca. sa., notwithstanding he had been appointed a Lieutenant 
in the army of the United States, by the President, under an act 
of Congress. And that all persons against whom a civil process 
has issued, are liable to be arrested by virtue thereof, unless exempt 
by the common law, the constitution of the United States, or of 
the State of Georgia, or by Act of Congress of the United States, 
or of the General Assembly of this State ; and that there is no such ' 
exemption as that claimed by Lieut. White provided by any of 
the aforesaid laws or constitutions. 
And submitted the following authorities: 3 Black. Com. 224, 
326; 1 U.S. Stat. at large, 560,751; 2 id. 136, 137, and the Con- 
stitution U. S. and of Georgia. 














By the Court—W arner, J., delivering the opinion. 










The only question presented by the record in this case is, - 
whether Joseph A. White, one of the plaintiffs in error, was liable 
to be arrested by the sheriff, by virtue of a capias ad satisfacien- 
dum, issued against him for the sum of one hundred dollars, in 
favour of the defendants in error. 

It is conceded, that by the laws of the United States he is liable 
to the arrest, but it is contended that he is not liable to be arrested 

‘ under the provisions of. the 20th section of the Act of 1818, which 

declares, “ All arms, ammunition and equipments, the trooper’s 

horses, and furniture of the militia, shall be exempted from exe- 
cution and distress at all times; and their persons from arrest and 
process in civil cases, while going to, continuing at, or returning 
from muster, and while in actual service.” Prince 591. It is con-. 
tended that White, the plaintiff in error, is now in the actual service 
of the State of Georgia, and not in the service of the United 

States. 

The record shows that he was, at the time of the arrest, in actual 
service, as First Lieutenant of one of the military companies of 
the United States, authorized by the Act of Congress, and which 
company was required by the Secretary of War from the State of 
Georgia; and that he was in the service of the United States, and is 
under marching orders. Taking into view the Act of Congress 
of 11th February, 1847, under which the plaintiff in error was 
appointed by the President First Lieutenant of the company, as 
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well as the provision made for raising the company, and the objett 
for which it was raised, we are clearly of the opinion that the plaintiff 
in error was in the service of the United States at the time of his 
arrest, and not in the actual service of the State of Georgia. 
Indeed, if there was any doubt on the subject, the return of the 
sheriff, we think, admits it. By the Act of Congress, the troops 
were raised during the war with Mexico, and at the close of the 
war, the 5th section provides, that they shall be immediately dis- 
charged from the service of the United States. By the 29th section 
of the Act of 1818, the Governor of this State is authorized, in 
case of an invasion or insurrection, or probable prospect thereof, 
to call out the militia; or if there should be a sudden insurrection 
or invasion in any county of this State, the commanding officer of 
such county may call forth the militia, to repel or suppress it. 
Prince 594; Such, in our judgment, is the actual service which the 
legislature had in contemplation when they exempted the persons 
of the militia from arrest, by the 20th section of the Act of 1818. 
That act provides for the mustering the militia, and calling them 
out to repel invasion and suppress insurrection, and the 20th sec- 
tion exempts their persons from arrest while going to, continuing 
at, or returning from muster, and while in actual service ; that is to 
say, in the actual serviee of the State, under the orders and author- 
ity of the officers of the State, as provided by the Act of 1818. 

From the facts disclosed in this case by the record, we do not 
think that Lieutenant White was in the actual service of this State, 
as contemplated by the Act of 1818, which exempts the persons 
of her militia from arrest in civil cases; but was in the service of 
the United States, under the authority of the Act of Congress to 
raise an additional military force during the war with Mexico and 
the United States. ' 

Let the judgment of the Court below be affirmed. 
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No. 56.—Wiiu1am Brown, plaintiff in error, vs. Toe Execurors 
or James Rieains, deceased, defendants in error. 






[1.] Any act of the creditor, after judgment against principal and surety, which injures 
the surety or increases his risk, or exposes him to liability, will discharge him. 

[2-] When the creditor has judgment against both principal and surety, and dismisses 
a levy against the property uf the principal, sufficient to pay the debt, the surety 

is discharged. 











In Equity. Tried before Judge Froyp. In Pike Superior 


Court. February Term, 1847. 








This bill was filed by Brown, the plaintiff in error, alleging that 
one William V. White, Edmund Head, James Kilpatrick, and 
himself, gave their joint and several note to said Riggins, then in 
life, for $1115 67, payable to said Riggins or bearer, dated 30th 
January, 1837, and due the 25th December thereafter, with inter- 
est from date if not punctually paid ; that the complainant, Brown, 
was not interested in the consideration of the note,,.but was a 
security only, though his character of security was not set forth ; 
that the note was sued on, and judgment rendered against all of 
the said makers as principals, though it was well known to Rig- 
gins that the complainant, Brown, was only a security; that 
execution was issued and placed in the hands of the sheriff, who 
was requested by the complainant to proceed to make the money 
due thereon out of the other defendants. 

The bill further alleged, that with proper diligence the whole 
amount due on said judgment might have been made by levy and 
sale of the property of the principals, without resorting to the 
complainant, and which would have been done but for the fact, 
that while said fi. fa. was in the hands of the sheriff, in 1841, a 
contract or agreement was entered into between the said Riggins 
and James Griffin, one of the principals, without the knowledge 
or consent of the complainant, whereby the said Griffin agreed on 
his part to deliver up his negroes to satisfy said fi. fa., provided 
Riggins would indulge him thereon until he could gather his crop ; 
whereupon the said Riggins agreed to, and gave the desired us 
indulgence, and required the sheriff in writing not to proceed fur- 
ther against the said Griffin; that after said term of indulgence 
expired, the negroes of Griffin were not to be found to be levied 































VOL. Il. 52 














406 SUPREME COURT OF GEORGIA. 


Brown vs. Ex’rs of Riggins. 











on under the fi. fa., having been given up to Riggins or removed 
away. 

The bill further alleged, that the said fi. fa. was levied upon 
property of White, also one of said principals, sufficient to have 
satisfied the same, which levy was afterwards dismissed by the 
order of Riggins, and that said fi. fa. still remained open and un- 
satisfied, and that the property of the complainant was endangered, 
and threatened to be seized and appropriated to the satisfaction 
thereof. The bill further alleged fraud and collusion between said 
Riggins and Griffin, and Riggins and White, with a view to relieve 
them and subject the complainant. 

The bill further alleged, that much of the complainant’s prop- 
erty had been sold, and money arising therefrom to the amount of 
$7400, or other large sum, was in the hands of the sheriff, and he 
apprehended that the said fi. fa. of Riggins would be placed with 
the sheriff to claim payment out of the same, or be proceeded with 
against other of his property ; and concluded with a prayer for 
relief and injunction. 

Riggins answered the bill, denying any knowledge of the sure- 
tyship alleged, or of the causes which induced the complainant to 
become a party to the note; denied all knowledge of the com- 
plainant’s ordering the sheriff to proceed with the execution 
against Griffin; denied making the alleged contract with Griffin 
for indulgence, as charged in the bill; denied having ever had 
Griffin’s negroes in possession, or of having contracted for them ; 
admitted he had proceeded against White’s property to save the 
other parties, and at the special request of the complainant, and 
that he always believed White’s property should have paid the 
debt, for causes, however, not stated in the bill, and had acted on 
this belief, though not doubting the liability of the others, nor the 
propriety of forcing it out of the others if he failed with White. 
The answer further admitted, that Griffin’s effects were sufficient 
to have paid the debt up to the time when he ran off his property, 
but denied his having received anything for iridulging Griffin, or of 
having participated in the removal of his property; insisted that 
the fi..fa. remained open and unsatisfied, and admitted that it was 
his intention to exert all lawful means to enforce its collection; 
and concluded with a denial of the fraud and confederacy charged. 

The answer was excepted to as insufficient, and during the pen- 
dency of the exceptions Riggins died, leaving the defendants in 
error as his executors, who in due time were made parties. 
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The bill was afterwards amended, introducing additional parties 
defendants therein. 

The exceptions to the answer were sustained. Justice, one of 
the executors, answered that indulgence was given the said Griffin 
by Riggins for the length of time stated in the bill, but that he did 
not know for what consideration. That Griffin at that time was 
worth property sufficient to pay the debt. 

The execution showed a levy made on divers lots of land, besides 
cattle and other property, pointed out by Brown, the complainant, 
in November, 1841, and its dismissal in 1842; besides other levies 
made subsequently. 

Upon the trial of the bill, and before the cause was submitted to 
the jury, the defendant’s counsel moved to dismiss the bill, on the 
following grounds. 

1. Because after judgment rendered, the relation of principal 
and surety, as shown by the bill, ceased to exist, so as to entitle 
the surety to his discharge on account of indulgence to the prin- 
cipal debtors extended to them, as stated in the bill. 

2. Because an agreement or contract for indulgence to a princi- 
pal after judgment, not sufficient in law or equity, for want of 
consideration, to bind the parties thereto, does not discharge the 
security on said judgment from his liability thereon, and that 
complainant’s bill charges and exhibits a contract devoid of such 
legal and equitable consideration. 

Whereupon, the Court below overruled the first ground of 
objection, and sustained the second; deciding that an agreement 
for indulgence to a principal debtor after judgment, not suf- 
ficient in law or equity, for want of consideration, to bind the 
parties to such agreement or contract, does not discharge the 
security on said judgment from his liability thereon, and that 
complainant’s bill charges and exhibits a contract devoid of such 
legal and equitable consideration. 

To which the counsel for the plaintiff in error excepted. 


bl 
Bawwey, Starke & Hammonp, for plaintiff in error. 


No appearance on the part of the defendant. The plaintiff was 
permitted to proceed ex parte. 


S. T. Bamey, for the plaintiff in error. 


The bill charges, among other things, that Brown was surety 
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in a note to Riggins, for Griffin, White, and others, who were all 
principals ; that the note was sued and judgment passed against 
all; that Brown, the surety, directed the execution to be levied on 
the principals in 1841; that Griffin was solvent and he had negroes 
enough to pay the debt. That when the sheriff was about to levy 
on Griffin’s property, Riggins, the plaintiff, gave the sheriff written 
instructions not to levy on Griffin. That Griffin and Riggins had 
entered into a contract by which Riggins agreed to indulge Griffin 
until Christmas then next, or until he could gather his crop. 
That Griffin agreed on his part, to deliver up his negroes to be 
sold at Christmas, and that by virtue of this contract, said indul- 
gence was given to said Griffin. That before Christmas arrived, 
all the negroes and property of said Griffin were eloigned and run 
off, or so disposed of that they have never been found or forth-com- 
ing to be levied on, and this either with the aid or privity of said 
Riggins, whereby the whole debt is thrown on Brown, the surety, 
all the other parties being insolvent. 

That the said contract was a binding contract. See Comyn on 
Contracts,18, where the doing an act which the law would compel, 
is held a good consideration. See also Comyn on Contracts, 28; 1 
Powell on Contracts; Chitty on Contracts, 7, 8, 9, 10, 11, where 
it is held that any benefits, labour or prejudice, however small or 
trifling, will constitute a sufficient consideration for a binding 
contract. : 

That indulgence of a principal without the assent of the surety 

/ discharges the surety in all cases where there is a binding contract, 
is too well settled to argue or adduce any authority. But the Court 
below held, that there must be such contract in all cases to effect 
the discharge of the surety, and that we do not show or charge 
such a contract in our bill. 

We have, as ‘we think, shown that there is a binding contract 
set.up in the bill between Riggins and Griffin. 

But no such contract is necessary to discharge a surety, where, 
after a lien is fixed upon the property of the prineipal, such lien 
is discharged or lost by the act of the creditor; or where, by the 
active interference of the creditor any prejudice or damage accrues 
to the surety, he is discharged. Niblo vs. Clark, 3 Wend: R. 24; 
Bullitt’s, Ex’rs. vs. Winstons, 1 Munf. R. 269; Commonwealth for use 
of Bellas vs. Administrators of Miller, 8 Serg. §& Rawle, 452; Cooper 
& Arrington vs. Wilcox, 2 Dev. & Bat. Eq. 90; Nelson vs. Williams, 
ib.118; Rees vs. Berrington, 2 Vesey R. 540, noté a; Law vs. East 
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Ind. Co. 4 Vesey R. 824, note a 829; Mayhew vs. Cricket, 2 Swanst. 
R.185; Thomas vs. Young et al., 15 East R.617; 1 Cond. Ch. R. 
543; 10 Johns. R.587; 2 Caines Ca. 1; 2 Bos. & Pull. 62; 1 Mad. 
Ch. 234; 1 Story Eq. sec. 326; 13 Johns R. 174; Baird vs. Rice, 
1 Call. 18; Jones vs. Bullock, 3 Bibb R. 467; 6 Munf. R..6~9. 

In the case of The Commonwealth vs. Adm’rs. of Miller, the 
Supreme Court of Pennsylvania say, there is no clearer rule in 
equity than that where the creditor has the means of satisfaction 
in his hands and chooses not to retain it, the surety is discharged ; 
ib. 488; and that the doctrine, that the relation of principal and 
surety ceases after judgment, has no foundation in law nor rea- 
son. Ib, 488. 

In the case of Bullitt’s Ex’rs. vs. Winstons, Judge Tucker deliv- 
ering the unanimous decision of the Court of Appeals of Virginia, 
declared the surety, Winston, discharged, on the ground that the 
principal creditor had, by letter to the sheriff, countermanded an 
execution proceeding against the property of the principal, granting 
him indulgence without Winston’s privity, who was surety and a 
co-defendant in the execution. Jb, 281. 

In Cooper § Arrington vs. Wilcox, where indulgence was granted 
to the principal after judgment, Judge Gaston, in delivering the 
opinion of the Supreme Court held the surety discharged; and declar- 
ed, “ If the creditor do any act for the ease of the principal without 
the privity of the surety, by which act the surety is injured or 
exposed to injury, that act may be laid hold of for the surety’s 
relief.’ Ib. 91. And in Nelson ys. Williams, the same court 
again asserted the same doctrine, and declared the creditor a 
trustee for the surety to the extent of the property he held bound; 
but that he could do no act to the prejudice of the surety. - 

In Rathbone vs. Warren, the Court of Errors of New York 
held the same doctrine, and Chancellor Kent, in giving his opinion, 
said: “The law is well settled, that a court of chancery will never 
hold sureties liable, where the risk is increased by the act of the 
party for whose benefit the suretyship is intended to inure. 10 
Johns. R. 591. 

In Pain vs. Packard, 13 Johns. R. 174, there was a demurrer to a 
plea which set forth that Packard was only surety on the note sued 
on, that he requested the creditor to sue, that he neglected to do 
so until the principal debtor absconded, insolvent, whereby the 
whole debt would be thrown on the surety. The Supreme Court 
overruled the demurrer, and said: “ There can be no substantial 
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objection to the plea; it may be said the surety might have paid 
the note and prosecuted the principal; but although he might 
have done so, he was not bound to do it.” 

In the case of Niblo vs. Clark, where the creditor, plaintiff in a 
judgment, agreed to let the principal debtor go on a journey out 
of the State, and to wait till his return, the Supreme Court of New 
York held that this discharged the bail, and also held that no con- 
sideration to such an arrangement*was necessary to effect such 
discharge. “ But,” say the Court, “the true ground appears to 
be this, that the plaintiff! has by his act greatly increased the risk 
and hazard of the surety ;” “the surety has been prejudiced by the 
active interference of the creditor.” Ib. 27. 

In Rees vs. Berrington, 2 Vesey, R. 540, Lord Eldon said: “ It 
is the clearest and most evident equity not to carry on any trans- 
action without the privity of him who must necessarily have a 
concern in every transaction with the principal debtor. You 
cannot keep him bound, and transact his affairs, (for they are his 
as much as your own,) without consulting him; you must let him 
judge whether he will give that indulgence contrary to the nature 
of his engagement.” 

Speaking of the case of Nesbit vs. Smith, his Lordship remarks: 
« He, the creditor, thought it better to give stay of execution than 
to have confounded the affairs of the man by destroying his credit 
and holding him in prison; but he did it without consulting the 
surety, and therefore, Lord Thurlow held, and very rightly, that 
the surety was discharged.” Ib. 544. 

In Law vs. East Ind. Co. 4 Vesey R. 833, Lord Eldon says: 
“‘ Where any act has been done by the obligee that may injure the 
surety, the court is very glad to lay hold of it in favour of the 
surety.” 

The same doctrine is maintained in the other authorities referred 
to, and they might be multiplied. 

So far from the rule in favour of sureties being relaxed after 
judgment, it is greatly more stringent; the creditor then has the 
property of the principal'debtor in his power, and he lets it go at 
his peril ; he is a trustee for the surety, and he must not jeopard 
his interest without he assent by any act or omission of his, 
and if he does, all right feeling judges are,.like Lord Eldon, 
« glad to lay hold of such act for the relief of the surety.” 

The case of Lenox vs. Prout, 3 Wheaton R. 520, and the case 
of Bay vs. Tallmadge, 5 Johns. Ch. R. 305, which followed Lenox 
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& Prout, and which maintains the doctrine that suretyship is .. 


merged in a judgment, are novelties in the law, wholly unsup- 
ported by, and adverse to, all authority ; or, to use the language 
of the Chief Justice of Pennsylvania, in The Commonwealth vs. 
Miller, “ Such a doctrine is unsupported by either law or reason.” 

If the authorities we rely on are to have any weight, Brown is 
discharged, even if the Court should be of opinion that the con- 
tract between Riggins and Griffin was not binding. 

Although our execution was not levied as directed by Brown 
the surety, still he is discharged, for the levy was prevented by the 
interference of Riggins, the creditor ; he forbade it without Brown’s 
consent, whereby the property of Griffin was lost to the surety. 
Indeed, under our law, which fixes a lien on all the property of 
the defendant after judgment, no levy or direction of levy by a 
surety is necessary to discharge a surety. If by any act of the 
creditor that lien is lost, so as to throw the whole debt on the 
surety, or to injure or jeopard his interests, he is released. In Eng- 
land, and in most if not all of the other States, judgments are not 
liens upon personal property ; so that no binding interest attaches 
in behalf of the creditor, until a seizure by the officer. 

In the case at bar, it is charged not only that the lien was lost 
to enough property of the principal to have satisfied the judg- 
ment, so as to endanger the surety, but that the whole debt had | 
been thrown on him; and it is also charged that Riggins col- 
luded with the principal, and yet the Court below holds that there 
is no equity in the bill and dismisses it on motion, without permit- 
ting us to go into proof. 

Looking to the law of the case and the charges in the bill, we 
cannot help thinking that the Court below, unlike the great English 
Chancellor, is not “ glad to lay hold of any act that will discharge 
a surety.” 


By the Court—Nisser, J., delivering the opinion. 


This bill was filed by Brown, a surety for White, Head, Kilpat- 
rick, and Griffin, against Riggins, the creditor, for relief; alleging 
that he was discharged by the acts of the creditor. In this case 
the debt was reduced to judgment against the principals and the 
surety. The bill charges, that Riggins, the creditor, after judg- 
ment, and the execution being then in the hands of the sheriff, 
agreed with Griffin, one of thé principals, to grant him time, upon 
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consideration that he would deliver up to him his negroes at the 
expiration of the time ; and gave directions to the sheriff to stay 
proceedings on the fi. fa. Also, that at the time of filing the bill, 
there was no property of any of the principals to be found. 

The bill further charges, that the execution was levied on suffi- 
cient property of White, another of the defendants and principals, 
to satisfy it, and was by order of the plaintiff dismissed. It proceeds 
to pray for a perpetual injunction of the plaintiff’s execution 
against the surety. One other fact charged in the bill ought to be 
stated, and that is, that the property levied on belonging to White, 
was either taken and appropriated by the plaintiff and creditor 
Riggins, or run off, so as not to be reached by the officer. 

The answer came in, and at the trial term the respondents 
moved to dismiss the bill upon the following grounds : 

1. Because the relation of principal and surety ceased after 
judgment. 

2. Because an agreement or contract for indulgence to a prin- 
cipal, after judgment, is not valid, and does not bind the parties 
thereto, for want of consideration, and therefore the surety is not 
discharged by such agreement. 

The presiding judge overruled the first ground, and dismissed 
the bill on the second; and to the decision thus dismissing the bill, 
the plaintiff in error, Brown, has excepted. 
|1.] Every principle involved in this case was settled in the case 
of Curan vs. Colbert, argued at the same term. The contract 
may be conceded to be void as between the creditor, Riggins, and 
the principal, Griffin, and still, in the case made, the contract dis- 
charged the surety. If not a valid contract, yet it. was such an 
act, as injured the surety, as increased his risk, and exposed him 
to liability. Whilst it is true, as a general proposition, that mere 
forbearance to call upon a principal does not, per se, discharge the 
surety, yet if the consequence of that forbearance is injury to 
the surety, it is equally true that he is discharged. Particularly 
after judgment, is it dangerous to do any act which increases the 
risk of the surety. In this case, the principal, Griffin, was at the 
time of the indulgence given, solvent; and at the time when the 
creditor came down upon the surety for payment, he was insolvent ; 
here is injury to the surety. It has been held that a letter to the 
sheriff directing a suspension of proceedings against a principal 
on an execution, discharged the surety. See Butler vs. Winston, 1 
Munf. R, 269. 
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But the dismissal of the levy on the property of the principal, [2.] 
White, beyond all question discharged the surety. A levy, as to 
the surety, is a satisfaction. If a creditor who has effects in his 
hands sufficient to discharge the debt, belonging to the principal, 
releases them, the surety is, without controversy, discharged. I 
shall not repeat the argument which I wrote out, in the case of 
Curan vs. Colbert ; for the reasoning and authority which govern 
this, see that case. 

Let the judgment of the Court below be reversed. 
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